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counterstatement of case 

Appellant filed the proceeding below for judicial review of 
administrative action under the provisions of the Longshore¬ 
men’s Act of March 4, 1927 (44 Stat. 1424, 33 U. S. C. A. sec. 
901, et seq.), as made applicable to certain employments in 
the District of Columbia by Act of May 17,1928 (45 Stat. 600, 
chapt. 612, sec. 1; D. C. Code 1940, Title 36, chapt. 5, sec. 1), 
hereinafter referred to as the “compensation law.” 

On July 30, 1940, and for about 17 months prior thereto, 
the deceased, Grover B. Dulin, was engaged as a parking lot 
attendant at 8th and Eye Streets, Northwest, Washington, 
District of Columbia; on that day Dulin suffered a heat stroke; 
he quit work following continued exposure to the sun’s rays 
from 6:30 a. m. to 2:00 p. m. (except during the lunch interval 
from 11:00 a. m. until noon) and went to his home which was 
across the street from the parking lot. Shortly thereafter a 

(l) 



2 


physician was called and in a few hours deceased died as a 
result of the heat stroke. Dulin’s widow filed claim for com¬ 
pensation against Robert S. Davison, the alleged employer, 
but the latter controverted the claim upon the grounds that 
deceased was a partner, not an employee, and also that Dulin’s 
death was not the result of the employment (App. 1). 

The deputy commissioner held a hearing upon the issues, 
and upon the evidence adduced at said hearing he issued the 
compensation order complained of in which he found the facts 
relating to the injury and death to be, in part, as follows: 

That on the 30th day of July, 1940, the deceased above 
named was in the employ of the employer above named, 
whose address is Sth and Eye Streets, Northwest, Wash- 
1 ington, District of Columbia; the the employer was sub¬ 
ject to the provisions of an Act of Congress approved • 
' May 17,1928, entitled “An Act to provide compensation 
for disability or death resulting from injury to employ- 
1 ees in certain employments in the District of Columbia, 

I and for other purposes”; that the employer above named 
failed to secure the payment of compensation to his em¬ 
ployees as required by Section 32 of the Act; that on the 
said day Grover B. Dulin, while performing service as a 
parking lot attendant for the employer herein, was con¬ 
tinually exposed to the sun’s rays from 6:30 A. M. to 2:00 
P. M. with the exception of his lunch hour from 11:00 
A. M. until noon; that the temperature on said day 
ranged from 77° F. between the hours of 6:00 and 7:00 
A. M. to 95° F. between the hours of 1:00 and 2:00 P. M., 
and the relative humidity ranged from 91° between the 
hours of 5:00 and 6:00 A. M. to 51° between the hours 
of 1:00 and 2:00 P. M. as reported by the United States 
Weather Bureau; that such unusual exposure caused 
the employee to suffer heat stroke or thermic fever; that 
the said heat stroke or thermic fever arose out of and in 
the course of his employment and resulted in his death on 
the same day; that written notice of death was given 
within thirty days; that the average weekly earnings of 
the employee herein at the time of his death amounted 
to the sum of $21.66; that on July 30,1940, the said em- 



ployer, Robert S. Davison, was conducting a business 
under the name and style of Eighth and Eye Streets 
Parking Lot; that he had conducted such business for 
several years prior thereto; that during the first period 
of his business Mr. Davison had secured the payment of 
compensation to his employees by insuring with an au¬ 
thorized insurance company; that in November, 1937, 
the said insurance was canceled; that prior to the said 
cancelation of his compensation insurance policy, Mr. 
Davison complained of the expense of compensation in¬ 
surance and endeavored to find a way to avoid the pay¬ 
ment of such insurance; that at or about the time that 
Mr. Davison canceled his compensation insurance he en¬ 
tered into alleged “partnership agreements” with his 
employees; that new agreements were drawn up when¬ 
ever a new “partnership” was entered into; that on June 
19,1939, so-called “partnership agreements” were signed 
by Robert S. Davison, Herbert Crymes, and Grover 
Dulin (the deceased herein); that at such time and at 
the time of the death of the said Grover Dulin, the oc¬ 
cupancy permit and the lease were in the name of Robert 
S. Davison alone; that at such time the fire and theft 
insurance on the cars stored in the said parking lot was 
also carried in the name of Robert S. Davison alone; 
that the relative shares of Dulin and of Crymes in the 
proceeds from the business depended upon the number 
of days worked by them and they received no share of 
the proceeds attributable to any day on which they were 
absent from work that the so-called “partnership agree¬ 
ment” made no provision for distribution of the prof¬ 
its of the business as such; that the distribution of 
the receipts was not made in accordance with the “re¬ 
spective interests” of the alleged partners as set forth in 
the so-called partnership agreement, but the so-called 
partners, Dulin and Crymes, received only what in sub¬ 
stance amounted to wages for services as parking lot at¬ 
tendants; that the expenses of the business were paid by 
Mr. Davison; that no great difference existed between 
the straight salaries formerly paid by Davison to his em- 
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ployees and the earnings of Dulin and Crymes under the 
so-called “partnership agreement”; that Dulin and 
Crymes made no contribution to the partnership capital; 
that the services rendered by the employee herein were 
those of a parking lot attendant; that Mr. Davison paid 
his alleged partners, Dulin and Crymes, in addition to 
their share of the proceeds of the business, wages for 
services rendered by them in connection with the con¬ 
struction of a fence around the parking lot; that Mr. 
Davison did no driving of cars but conducted and con¬ 
trolled the business; that subsequent to the death of 
Dulin, Davison sold the business without consultation 
with any other of the said so-called partners; that Davi¬ 
son did not enter into the said agreement with the in- 
i tention of becoming a bona fide partner; that no bona 
fide legal partnership existed; that the so-called “part¬ 
nership agreements” were conceived by Davison as a 
plan to evade the requirements of the workmen’s com¬ 
pensation law and his obligations thereunder; that 
Grover B. Dulin at the time of his death was not in fact 
a partner of Davison but merely his employee; 

The employer then commenced the proceeding in the lower 
court for review of the compensation order pursuant to section 
21 (b) of the compensation law (33 U. S. C. A. sec. 921 (b)), 
alleging that the order was not in accordance with law. A 
motion for judgment was filed on behalf of the deputy com¬ 
missioner, which motion was granted by order entered on Octo¬ 
ber 13, 1943. It is from the latter order that the present ap¬ 
peal is taken. 

STATUTES INVOLVED 

Section 1 of the Act of May 17,1928 (45 Stat. 600, chapt. 612, 
sec. 1; D. C. Code (1940) Title 36, chapt. 5, sec. 1) which pro¬ 
vides as follows: 

That the provisions of the Act entitled “Longshore¬ 
men’s and Harbor Workers’ Compensation Act,” ap¬ 
proved March 4, 1927, including all amendments that 
may hereafter be made thereto, shall apply in respect to 
i the injury or death of an employee of an employer 
carrying on any employment in the District of Columbia, 
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irrespective of the place where the injury or death occurs; 
except that in applying such provisions the term “em¬ 
ployer” shall be held to mean every person carrying on 
any employment in the District of Columbia, and the 
term “employee” shall be held to mean every employee 
of any such person. 

Section 2 (2) of the Longshoremen’s and Harbor Workers’ 
Compensation Act (33 U. S. C. A. 902 (2)), which provides as 
follows: 

The term “injury” means accidental injury or death 
arising out of and in the course of employment, and such 
occupational disease or infection as arises naturally out 
of such employment or as naturally or unavoidably re¬ 
sults from such accidental injury, and includes an injury 
caused by the willful act of a third person directed against 
an employee because of his employment. 

QUESTION INVOLVED 

The sole question for the determination of this Court appears 
to be, in substance, whether the findings of fact of the deputy 
commissioner, to the effect (1) that the deceased was an em¬ 
ployee, and (2) that his injury and death arose out of his em¬ 
ployment, are supported by evidence. 

SUMMARY OF ARGUMENT 

The deputy commissioner found (1) that the deceased was 
an employee, not a partner, and (2) that his injury and death 
arose out of his employment; there was evidence to support said 
findings, and they are, therefore, final and conclusive and not 
subject to judicial review. 

ARGUMENT 

I 

The findings of fact of the Deputy Commissioner, to the effect 
that deceased was an employee and that his injury and 
death arose out of his employment, are supported by evi¬ 
dence, and, thus supported, are final and conclusive 

Before proceeding to indicate the evidence which supports 
the findings complained of, it may not be inappropriate to invite 

57S015—14-2 
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the Court’s attention to the following well-established princi¬ 
ples of compensation law: 

The Longshoremen’s Act should be liberally construed in 
favor of the injured employee or his dependent family. Balti¬ 
more & Philadelphia Steamboat Co. v. Norton, deputy com¬ 
missioner, 2S4 U. S. 40S (1932); Fidelity & Casualty Co. of New 
York v. Burris, 61 App. D. C. 228., 59 F. (2d) 1042 (1932); As¬ 
sociated General Contractors of America, Inc., et al. v. Cardillo, 
deputy commissioner, 70 App. D. C. 303, 106 F. (2d) 327 
(1939); DeWald v. Baltimore & 0. R. Co., 71 F. (2d) 810 
(C. C. A. 4. 1934), certiorari denied October 8, 1934, 293 
U. S. 5S1. 

In the absence of substantial evidence to the contrary, the 
presumption is “That the claim comes within the provisions of 
this Act.” Section 20 (a) of the Longshoremen’s Act. 

The burden is on the plaintiff to show that there was no evi¬ 
dence before the deputy commissioner to support the compen¬ 
sation order complained of in the bill. Grant v. Marshall, 
deputy commissioner, 56 F. (2d) 654 (D. C. Wash. 1931); 
United Employees Casualty Co. v. Summerous, 151 S. W. (2d) 
247 (Tex. 1941); Nelson v. Marshall, deputy commissioner, 56 
F. (2d) 654 (D. C. Wash. 1931); Gulf Oil Corporation v. Me- 
Manigal, deputy commissioner, 49 F. Supp. 75 (D. C. N. D. 
W. Va. 1943). 

The findings of fact of the deputy commissioner supported 
by evidence should be regarded as final and conclusive and not 
subject to judicial review. South Chicago Coal & Dock Co., 
et al. v. Harry W. Bassett, deputy commissioner, 309 U. S. 251 
(1940); Del Vecchio v. Bowers, 296 U. S. 280 (1935); Voehl 
v. Indemnity Insurance Co. of North America, 288 U. S. 162 
(1933); Crowell, deputy commissioner v. Benson, 285 U. S. 
22 (1932); Jules C. L'Hote, et al. v. Crowell, deputy commis¬ 
sioner, 286 U. S. 528 (1932), 71 C. J. 1297, sec. 1268; Parker, 
deputy commissioner v. Motor Boat Sales, Inc., 314 U. S. 244 
(1941); Marshall, deputy commissioner v. Pletz, 317 U. S. 
383 (1943). 

Logical deductions and inferences which may be and are 
drawn by the deputy commissioner from the evidence should 
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be taken as established facts and are not judicially re viewable. 
Liberty Mutual Insurance Co. v. Gray, deputy commissioner, 
137 F. (2d) 926 (C. C. A. 9,1943); Michigan Transit Corpora - 
tion v. Brown, deputy commissioner, 56 F. (2d) 200 (D. C. 
Mich. 1929); Del Vecchio v. Bowers, 296 U. S. 280 (1935); 
Eastern Steamship Lines, Inc. v. Monahan, deputy commis¬ 
sioner, et al., 21 F. Supp. 535 (D. C. Me. 1937); Grain Handling 
Co. Inc. v. McManigal, deputy commissioner, 23 F. Supp. 748 
(D. C. N. Y. 1938); Simmons v. Marshall, deputy commis¬ 
sioner, 94 F. (2d) S50 (C. C. A. 9, 193S); Lowe, deputy com¬ 
missioner v. Central R. Co. of New Jersey, 113 F. (2d) 413 
(C. C. A. 3,1940); Parker, deputy commissioner v. Motor Boat 
Sales, Inc., 314 U. S. 244 (1941). 

It is solely within the province of the deputy commissioner 
or compensation administrator to determine the credibility of 
witnesses, and such official may believe all or any part of the 
testimony according to his own sound judgment of its truth¬ 
fulness and reliability. Wilson & Co., Inc., v. Locke, deputy 
commissioner, 50 F. (2d) SI (C. C. A. 2, 1931); Rakowski’s 
case, 173 N. E. 521 (Mass. 1930); Benjamin v. Rosenberg Bros., 
et al, 167 N. Y. S. 650 (1917), aff’d 223 N. Y. 569. 

Even if the evidence permits conflicting inferences, the in¬ 
ference drawn by the deputy commissioner is not subject to 
review and will not be reweighed. South Chicago Coal & Dock 
Co., et al. v. Bassett, deputy commissioner, 309 U. S. 251 
(1940); Parker, deputy commissioner v. Motor Boat Sales, Inc., 
314 U. S. 244 (1941); Liberty Mutual Insurance Co. v. Gray, 
deputy commissioner, 137 F. (2d) 926 (C. C. A. 9,1943); Lowe, 
deputy commissioner, et al. v. Central RR Co. of New Jersey, 
113 F. (2d) 413 (C. C. A. 3,1940). 

The Supreme Court specifically held in the case of Voehl v. 
Indemnity Insurance Co. of North America, supra, (appellant 
has cited this case and quoted extensively from the opinion 
in this Court which was reversed), that the deputy commis¬ 
sioner's finding that the employee’s injury arose out of and in 
the course of his employment is one of fact, and, where sup¬ 
ported by evidence, should be regarded as final and conclusive 
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and not subject to judicial review. This was reiterated by the 
Supreme Court in the recent case of Parker, deputy commis¬ 
sioner v. Motor Boat Sales, Inc., supra, 314 U. S. 244, which 
cited the Voehl case, supra. 

The following is a reference to so much of the testimony 
taken before the deputy commissioner at the hearing before 
him as is considered sufficient to show that the findings of fact 
of the deputy commissioner are supported by evidence. This 
reference is not intended to cover all of the testimony, as, under 
the authorities, it is necessary only to show that there is evi¬ 
dence to support the findings of fact of the deputy commis¬ 
sioner. 

Dr. Nathan Helfgott testified as follows: 

That he is a physician and has been one for 25 years and a 
graduate of the University of Maryland; that he was called to 
attend Grover B. Dulin on July 30, 1939 (witness meant 1940, 
the date of the injury and death), at the latter’s residence; that 
Dulin suffered from heat stroke, also called thermic fever; that 
Dulin’s face was very flushed and he had a rapid pulse, was un¬ 
conscious, his temperature was 107.5, his pupils were markedly 
dilated and his skin was dry, practically parched; that Dulin 
was still alive (App. 24,25); that the witness tried to have Du¬ 
lin admitted to the hospital but he died before he was admitted; 
that thermic fever was the cause of death (App. 25); that the 
deceased's death was causally related to his employment; that 
heat stroke conditions are those where there is great humidity 
and very high temperature (App. 26); that the length of time 
required to produce sunstroke depends upon the condition of 
the individual (App. 27); that there was no contributing cause 
to deceased’s death other than the thermic fever (App. 30); that 
the witness’ diagnosis was confirmed by the autopsy findings of 
the coroner (App. 30). 

Chatham Nottingham, of the District of Columbia License 
Bureau, testified as follows: 

That the license for the parking lot at the corner of 8th and 
Eye Streets was issued to Robert S. Davison on June 23, 1937 
(App. 35). In each subsequent year Davison applied for a 
renewal of the license, stating in the application that there 
had been no change in ownership or management of the busi- 
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ness; this was true as to years 1939 and 19Jfi (when Davison 
is supposed to have taken deceased in as a partner) (App. 35). 

It was stipulated by the parties before the deputy commis¬ 
sioner that the records in the office of the building inspector of 
the District of Columbia show that a certificate of occupancy 
was issued in the name of Robert S. Davison solely, from 1937 
to October 1940 for the parking lot in question (App. 36). 

Mrs. Fannie Dulin testified as follows: 

That she is the widow of Grover B. Dulin (App. 37); that 
she was married to him on August 2, 1913 (App. 37); that 
deceased was employed on a parking lot at 8th and Eye 
Streets, Northwest, Washington, District of Columbia; that 
they lived on 8th Street just across the street from the parking 
lot; that on July 30, 1940, deceased went to work at 6:30 
o’clock in the morning; that he worked from 6:30 o’clock and 
came home to lunch between 11 and 12 o’clock and then went 
back and came home again a little after 2 o’clock (App. 37); 
that he was awfully sick when he came home and sweating 
(App. 3S); that deceased sat down on the studio couch and his 
eyes looked “funny” and his hands shook and he was nervous 
all over (App. 41); that the doctor arrived a little after 3 
o’clock (App. 39); that she saw Dulin in the parking lot 
while he was at work; that his work consisted of parking cars; 
that he was exposed to the sun the greater part of the day 
(App. 38); that deceased referred to Davison as his “boss” 
(App. 39); that deceased stopped perspiring just before the 
doctor got there (App. 39); that deceased had worked at the 
parking lot since March 1939 (App. 40); that when he came 
home on July 30, 1940, he asked her to tell Mr. Davison he 
didn’t believe he would go back on the lot, he was nervous and 
so hot (App. 40); that he died two hours after the doctor 
called (App. 41). 

Robert S. Davison, the employer, testified as follows: 

That he and a man named Dewey ran the parking lot as 
partners for nine and one-half years (App. 42); that Dewey 
died in 1937 and Davison became the sole owner; that at that 
time they had a man working for them named Ernest Bache, 
who was working “under the workmen’s compensation law” 
(App. 42); that during the first period of his business Mr. 


10 


Davison had secured the payment of compensation to his em¬ 
ployees by insuring (App. 51); that in the month that the 
workmen’s compensation insurance expired (November 1937) 
he entered into a “partnership agreement” with Bache and 
another man (App. 42,52); then Bache dropped out (App. 42); 
then in March 1939, Dulin entered the “partnership” (App. 
44). (This “partnership agreement”—Exhibit 6 (App. 61)— 
was signed on June 19, 1939); that in August 1939, a new 
agreement was made at the time the witness was sick and 
could not be on his feet; that in that new agreement he re¬ 
ceived S6.50 a day from the receipts and Dulin and the other 
worker divided the balance (App. 44); that this arrangement 
continued until April 1940 (App. 45); and then Dulin and the 
other worker divided 49 percent of the receipts between them 
and Davison took the balance, from which he paid the expenses 
(App. 46); that he had the following “partners” on the park¬ 
ing lot from 1937, Bache, Nichols, Brickie, or Morgan (App. 
46), Dulin and Crymes (App. 46); that Dulin came onto the 
lot and talked to them and he took Dulin as a “partner” 
(App. 48); that he put Dulin to work and Dulin signed the 
paper (“partnership”) (App. 49); that the (fire and theft) 
insurance on the cars parked in the lot was carried solely in 
his name (Davison’s) (App. 49); that the lease for the parking 
lot was in his name (Davison’s) (App. 50); that “the partners” 
Dulin and Crymes did not know anything about the terms of 
the lease (App. 50); that he did not know anything about 
Dulin’s financial condition when he took him in as a partner 
(App. 51); that if either Dulin or Crymes stayed away for a 
day he received no money for that day and the other man 
that worked would get both shares, except SI.00 which the 
witness got (which dollar was in addition to the witness’ usual 
share), and the amount received by Dulin and Crymes de¬ 
pended upon the number of days worked by them (App. 51); 
(that the “partnership agreement” relied upon by witness made 
no provision for the distribution of the profits of the business 
as such) (App. 61); that the expenses of the business were paid 
by witness, Davison (App. 61); that witness did no driving 
of cars (App. 46). 
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Herbert Crymes testified as follows: 

That he was the other “partner” with deceased and Davison 
(App. 55); that he is working on the same parking lot now as 
an employee for Mr. Duffy who now owns the lot (App. 56); 
that Dulin was sitting in the sun the day he got sick and died 
(App. 56); that he received nothing for a day on which he did 
not work (App. 55); that he and Dulin (while supposedly 
“partners”) were paid by Mr. Davison for erecting a fence 
around the parking lot on their own time, which was in addi¬ 
tion to their “share” of the proceeds of the business (App. 58). 

Raymond F. Belair testified as follows: 

That he is a claims examiner in the office of the deputy 
commissioner (App. 58); that he parked his car on the parking 
lot operated by Davison for the past five years; that in 1937 
Davison spoke to him about compensation insurance; that 
the latter complained about the expense of operating the busi¬ 
ness .including workmen’s compensation insurance and asked 
whether the ivitness could suggest any way by which he could 
be permitted to operate without carrying workmen's compen¬ 
sation; that if the witness could give him the information he 
would permit him to park his car free (App. 59); that witness 
informed Davison that he “did not know of any such way” 
(App. 59). 

The above testimony clearly shows that the finding of fact 
of the deputy commissioner to the effect that the death of 
Dulin arose out of and in the course of his employment is 
supported by evidence. The above narrated parts of the evi¬ 
dence, together with the other evidential facts and testimony 
in the record, all as weighed by the deputy commissioner in 
relation to his evaluation of the credibility of the witnesses, 
show that the findings of fact, to the effect (1) that Davison 
did not enter into an agreement with the intention of becoming 
a bona fide partner; (2) that no bona fide legal partnership 
existed; (3) that the so-called “partnership agreements” were 
conceived by Davison as a plan to evade the requirements of 
the workmen’s compensation law and his obligations there¬ 
under; and, hence, (4) that Dulin was not in fact a partner of 
Davison, but merely his employee, are supported by evidence. 
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Under the authorities cited above, these findings should be 
considered final and conclusive and not subject to review. 

i Partnership distinguished from employment 

Appellant has cited a number of cases wherein it was neces¬ 
sary to decide whether the relationship was that of a partner 
or an employee. Almost all of the cases cited by appellant 
relate to the subject generally (as distinguished from the rela¬ 
tion as considered in workmen’s compensation cases). Be¬ 
cause the subject, generally, is so extensive and has so many 
ramifications (see article entitled “Partnership Distinguished 
From Employment” in 137 A. L. R.. pages 106 to 174) , we have 
directed our research to cases involving workmens compen- 
satiem law, wherein it was necessary to determine whether the 
injured person was an employee or a partner. 

Itiis believed that it-is correct to state that the courts do look 
behind the form or appearance of a purported relationship to 
determine what is the true relationship in these so-called part¬ 
nership cases. In the case of Georgia Casualty Co. v. Hoage, 
et all, 61 App. D. C. 195, 59 F. (2d) 870. although the business 
was conducted under a name indicating a partnership and the 
bank account was made subject to the checks of the injured 
person and the alleged partner jointly and the weekly with¬ 
drawals of both parties varied according to the volume of busi¬ 
ness, this Court held that the relationship was that of employer 
and employee, and not a partnership, saying: 

A partnership is frequently described as a contract 
of two or more competent persons to place their money, 
effects, labor, and skill, or some or all of them, in law¬ 
ful commerce or business, and to divide the profit and 
bear the loss in certain proportions. Farmers' Ins. Co. 
v. Ross. 29 Ohio St. 429,431; Richardson v. Carlton, 109 
Iowa 515, 80 N. W. 532; Macomber v. Parker, 13 Pick, 
i (30 Mass.) 175,1S1; McClung v. Hughes, 5 Rand. (Va.) 
i 453, 459. The test in most cases is that there must 
be a community of interest and a joining as principals 
in carrying on business for joint profit. Hughes v. 
Ewing, 162 Mo. 261, 62 S. W. 465. And so it has been 
held that a mere reception of a certain portion of the 
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profits is insufficient. Campbell v. Dent, 54 Mo. 325, 
334. Nor is an agreement by a merchant to pay an 
employee a certain salary and, in addition, a certain per¬ 
centage of the profits of the business an agreement of 
partnership. Stockman v. Michell , 109 Mich. 348. 67 
N. W. 336. In other words, the test in such cases is 
that the profits must be shai’ed as the result of a com¬ 
mon adventure or enterprise, and not simply as a meas¬ 
ure of compensation. [Italics supplied]. 

In People ex rcl. Cohen v. Levine, 28S N. Y. S. 476 (1936), 
the court stated: 

The mere production of an agreement signed by the ; 
laborers describing their relationship as partners, or I 
declarations of the interested parties as to their rela- j 
tionship are not conclusive upon this court. Statutes j 
are not so easily circumvented. I ! 

* * * * ’* / i 

No microscope is necessary to discover the relation- j j 
ship between the parties. Behind the partnership cloak 
there existed in fact a master-servant relationship. I 
[Italics supplied]. C-ij 

See also People ex rel. Fein v. Beatty, 14 N. Y. S. (2d) 260 
(1939), and People v. Simons, 274 N. Y. 554, 249 App. Div. 

(N. Y.) 809. In the latter case a conviction in the lower court 
for failure to secure compensation insurance wherein the em¬ 
ployer’s contention was that the alleged employees were in fact 
partners, who received no wages but were paid certain per¬ 
centages of income, was affirmed by the Appellate Division 
and the Court of Appeals of New York State. The court stated 
that the workmen had no real proprietary interest in the busi¬ 
ness and that the alleged partnership was a fiction set up for 
the purposes of evading responsibility under the workmen’s 
compensation law. The opinion of the lower court, which was 
affirmed upon appeal, is found in 16 Industrial Bulletin 
(N. Y.) 217. 

In Montello Granite Co. v. Industrial Commission, et al., 

227 Wise. 170, 278 N. W. 391 (1938), the former employees of 
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the Montello Granite Co. entered into a so-called partnership 
agreement, whereby the company leased to the so-called part¬ 
nership “its quarry, cutting plant, blacksmith shops, polishers, 
and all of its property, tools, and equipment w*ith the exception 
of its offices and power plant.” The men received certain 
amounts fixed according to a wage scale attached to the agree¬ 
ment. In determining whether the men thus engaged were em¬ 
ployees coming within the compensation law, the court said: 

It has been held over and over again, that, in deter¬ 
mining the status of a person who seeks compensation, it 
is proper not only to consider all of the writings which 
i attempt to define the status of the parties, but also 
all of the surrounding circumstances in order correctly 
to ascertain the exact relation which has resulted from 
the dealings between the parties. (Citing cases) 
* * * It is very clear from the testimony and find¬ 

ings that the plant to all intents and purposes was 
operated exactly as it had been operated before it was 
closed down at the end of December 1932; that although 
the men were not paid directly by plaintiff, they were 
paid by the checks of the so-called partnership, imme¬ 
diately after it had received plaintiff’s check; that the 
amount received by each member was only the amount 
which he had earned, based on the wage scale incor¬ 
porated into the partnership agreement multiplied by 
the exact number of hours which he had worked. * * * 
Under all of these circumstances we conclude that the 
conclusions of the examiner (which were approved by 
the Commission) that the relationship between the 
plaintiff and the members of the partnership was that of 
employer and employee and cannot be disturbed. The 
whole set-up considered in connection with the manner 
of operating a plant under it was properly regarded as 
a device, scheme, or cover to circumvent the Compensa¬ 
tion Act. 

In Daigle v. Crescent City Garage , 180 So. 831 (La. 1938) 
(not reported in state reports), it was held that an automobile 
mechanic, who was placed in charge of defendant’s repair de¬ 
partment, the defendant to supply the workshop and materials, 
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the mechanic to perform the work and to receive in recompense 
for his services one-half of all the profits of the operation, was 
an employee entitled to workmen’s compensation benefits. 
Compare also, Mathis v. Rees, 12 N. J. Misc. 293, 172 A. 67 
(1934); Nissen Transfer & Storage Co. v. Miller, 72 Ind. App. 
261, 125 N. E. 652 (1920); Butz v. Hahn Paint <& Varnish Co.,. 
220 Iowa 995, 263 N. W. 257 (1935); Tom Cook Independent 
Casting Crew v. Meadows, 148 Okla. 69, 297 P. 270 (1931); 
where the courts held that the injured persons were employees 
entitled to workmen’s compensation benefits as against the 
contention that they were partners. 

It is stated in 137 A. L. R. at page 13: 

A finding made by an administrative tribunal on the 
issue (whether the injured person is an employee or 
partner) is also considered as one of fact, which w'ill be 
sustained by the reviewing court, if supported by the 
evidence. [Matter in parenthesis supplied.] 

Thus in the case of Sorenson v. Industrial Commission of 
Arizona, 44 Ariz. 109, 33 P. (2d) 993 (1934), where the In¬ 
dustrial Commission refused to award compensation upon the 
ground that the injured person was a partner and not an em¬ 
ployee, as he was claimed to be, the court said: 

On this evidence, standing alone, we cannot say 
affirmatively that the commission was not justified in 
drawing the inference that petitioner was in reality a 
silent partner in the business of the Farmers Dis¬ 
tributing Company at the time he was injured, instead 
of being merely an employee thereof. The fact that 
he drew a fixed salary is not of itself conclusive that he 
was not a partner, for frequently a managing partner in 
a business is allowed a fixed salary in addition to par¬ 
ticipation in the profits. The fact that part of his com¬ 
pensation was a percentage of the profits, while not 
conclusive that he was a partner, is a method more 
usually used in dividing the profits among partners than 
in paying employees. It is true that petitioner and the 
three admitted members of the firm denied specifically 
and categorically that petitioner’s relation to the part- 
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nership was anything but that of an employee, and that 
the application for the industrial insurance carried by 
the partnership did not include the name of petitioner 
as one of the members of the firm. But the commission 
is the sole judge of the credibility of the witnesses, and 
the evidence which we have set forth hereinbefore is of 
such a nature that we cannot say as a matter of law it 
i was not sufficient to justify the commission in refusing 
to accept the testimony supporting petitioner’s theory 
of his relations with the firm. 

See to same effect Tom Cook Independent Casting Crew v. 
Meadows, supra. 

This Court has enunciated the same principle in the case 
of Gudmundson v. Cardillo, deputy commissioner, 77 App. 
D. G. 230. 126 F. (2d) 521 (1942). when it stated that the find¬ 
ing of a deputy commissioner with reference to the employment 
status “is subject to review and reversal by a court only in a 
case in which the findings are not supported by substantial 
evidence.’* 

Cases such as the present one turn upon their own facts and 
circumstances. The circumstances in the present case show 
a small parking lot with three in attendance. Davison ob¬ 
tained from the D. C. License Bureau a license in his own name 
to operate the lot; he had the lease in his own name; and fire 
and theft insurance as well was carried by him solely. He had 
carried workmen’s compensation insurance and sought by in¬ 
quiry of a claims examiner of the Compensation Commission, 
to escape the necessity of carrying such insurance. He thought 
that the escape could easily be arranged by having his em¬ 
ployees sign a formal agreement. His two employees were not 
skilled persons combining their skill with his capital to form 
a bona fide partnership. They performed menial tasks which 
could be performed by any unskilled laborer. Davison ob¬ 
viously could not have profited by a partnership arrangement, 
except in saving for himself the cost of workmen’s compensation 
and social security benefit costs. His motive is clear from 
the circumstances (a) of having had workmen’s compensation 
insurance, and employees, and (b) of his inquiry of the claims 
examiner to find a way to avoid the workmen’s compensation 
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policy cost. He had paid his “partners” what in substance 
amounted to wages for services as parking-lot attendants. No 
great difference existed between the straight salaries formerly 
paid by Davison to his employees and the earnings of Dulin 
and Crymes under the so-called partnership agreement. 
Neither employee contributed anything except his labor serv¬ 
ices and notwithstanding the so-called agreement, the amounts 
they received were directly proportionate to their working time. 
Moreover, they were paid extra for some painting work done 
on the supposed partnership premises, which is hardly con¬ 
sistent with the view that they had a real interest in the busi¬ 
ness. There are no evidential facts other than the “agreement” 
.which would support the theory of a bona fide partnership. 

In view of the foregoing, it is believed that the deputy com¬ 
missioner was not only warranted in finding from the evidence 
that the deceased was an employee of Davison, but that the 
ends of justice would not have been served by any other 
finding. 

Death of Dulin from heat stroke compensable as arising out 
of and in the course of his employment 

The above testimony also shows that deceased’s injury and 
death arose out of and in the course of his employment. (The 
employer did not raise the issue before the deputy commis¬ 
sioner that the injury did not arise in the course of the employ¬ 
ment (App. 1) and in his brief on this appeal states (p. 23): 
“We hold that the injury arose in the course of the work of the 
deceased but did not arise out of the work.”) Without unduly 
repeating the testimony which supports the findings in this 
respect, the evidence shows that deceased went to work at 6:30 
o’clock in the morning of July 30,1940, worked until 11 o'clock, 
came home for lunch, and then went back to the parking lot 
until a little after two o’clock when he returned home; that 
he was awfully sick, his eyes looked “funny”, and his hands 
were shaking; the doctor arrived shortly after three o’clock 
and deceased was dead at 5 o’clock. The weather reports show 
that it was a hot day and the humidity was high; the attending 
physician testified that deceased died from heat stroke (con¬ 
firmed by the coroner’s report of autopsy) and that the death 
was causally related to the employment on the parking lot. 
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The employer offered no medical evidence to refute the testi¬ 
mony of the attending physician that deceased’s death re¬ 
sulted from heat stroke due to his employment. It has been 
uniformly held that where the injury is of a character which 
requires skilled men to determine the cause, nature and extent 
thereof, the question must be determined on the basis of expert 
testimony. Easton v. Elk Tanning Co., 195 Atl. 648, 129 Pa. 
Super. 535 (1938); Moran-Buckner Company v. French, 94 
Pac. (2d) 8S3. 185 0kla. 550; U. S. Gypsum Co. v. Reames, 94 
Pac. (2d) 898, 185 Okla. 528 (1940); Beck v. Franklin Glass 
Co., 7 Atl. (2d) 600. 136 Pa. Super. 204 (1940); Hof v. Indus¬ 
trial Commission, 23 N. E. (2d) 659, 62 Ohio App. 241 (1940); 
Parzuhoski v. Pittsburgh Terminal Coal Corporation, 13 Atl. 
(2d) 879,140 Pa. Super. 179 (1940); City of Owensboro v. Day, 
145 S. W. (2d) 856, 2S4 Ky. 644 (1941); Burton v. Holden and 
Martin Lumber Co., 20 Atl. (2d) 99,112 Vt. 17 (1942). 

It is noted that appellant alleged in paragraph 5 of the com¬ 
plaint that “there was no evidence before the deputy commis¬ 
sioner to sustain the finding that the deceased was exposed to 
heat or sun hazard greater or different from the heat or sun 
hazard the general public was exposed to on the same day.” 
This is a reassertion of the old (obsolete) “commonalty doc¬ 
trine” or “greater hazard doctrine.” 

In the early administration of compensation laws some of 
the states adopted what was then referred to as the “common¬ 
alty doctrine”. Under such doctrine it was deemed necessary 
to show that the employee w’as subject to a greater risk or haz¬ 
ard than that to which the public in general was subjected. 
This doctrine led to so many injustices that it has been repudi¬ 
ated wherever critical judicial inquiry into all of its aspects 
has been made. Such doctrine has not been adopted in deci¬ 
sions arising under the Longshoremen’s Act. The doctrine 
was specifically refected by the United States Circuit Court of 
Appeals for the fourth circuit in the leading case of Baltimore 
and Ohio R. R. Co. v. Clarke, deputy commissioner, 59 F. (2d) 
595. which arose under the Longshoremen’s Act. In that case 
the court said: 

And we think it equally clear that heat prostration 
i resulting from the conditions of employment as was 
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found by the deputy commissioner in this case, is com¬ 
pensable under the statute without reference to whether 
there was any unusual or extraordinary condition in 
the employment not naturally and ordinarily incident 
thereto. The statute provides that “the term ‘injury’ 
means accidental injury or death arising out of and in 
the course of employment.” 33 USCA Sec. 902. It says 
nothing about unusual or extraordinary conditions; and 
there is no reasonable basis for reading such words into 
the statute. A workman who sustains heat prostration 
as the result of the working conditions under which he 
labors, has sustained an injury “arising out of and in 
the course of his employment^; and the fact that other 
• workmen may not have been affected or that he may 
have been rendered more readily susceptible to injury 
than they were by reason of his physical condition can¬ 
not affect the matter. [Italics supplied.] 

Such doctrine in its relation to street risks was also specifi¬ 
cally rejected by this Court in New Amsterdam Casualty Co. 
v. Hoage, deputy commissioner, 61 App. D. C. 306, 62 F. (2d) 
468, which arose under the Longshoremen’s Act as applied in 
the District of Columbia. The Court in that case said that: 

In the early administration of compensation laws, 
the rule was often adopted that injuries occurring upon 
the public highways due to traffic hazards did not “arise 
out of” the workmen’s employment. This rule was 
founded upon the theory that such hazards are common 
to the community at large and are not incident to par¬ 
ticular employments, and it was held that the com¬ 
pensation acts were not designed to exempt the em¬ 
ployee from such risk. This doctrine, however, has since 
been abandoned. [Italics supplied.] 

In the case of Aetna Life Insurance Company v. Hoage, dep¬ 
uty commissioner, 62 App. D. C. 6, 63 F. (2d) 818, the appel¬ 
lant attempted to invoke the old “Commonalty Doctrine” in 
heat stroke cases, arguing that the employee in that case was 
not subject to any greater heat than was common to the com¬ 
munity in general, the same argument which appellant ad- 
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vances in the present case. In the Aetna Life Insurance Com¬ 
pany case, supra , this Court definitely reaffirmed the position 
previously taken in the New Amsterdam Casualty Company 
case, supra, by holding that: 

Although the risk may be common to all who are ex¬ 
posed to the sun’s rays on a hot day, the question is 
1 whether the employment exposes the employee to the 
risk. [Italic supplied.] 

The Aetna Life Insurance Company case arose under the lo¬ 
cal workmen’s compensation law, and settled beyond any doubt 
the question of compensability of heat stroke cases in this juris¬ 
diction. In that case this Court.- citing numerous authorities, 
held that heat prostration suffered by a delivery clerk while 
delivering groceries to customers house was compensable as an 
accidental injury arising out of and in the course of the employ¬ 
ment, within the meaning of section 2 (2) of the compensation 
law*. 

The leading case in New York which abandoned the obsolete 
“Commonalty Doctrine” is the matter of Katz v. Kadans & Co., 
232 N. Y. 420, 134 N. E. 330, wherein the court said that: 

But the fact that the risk is one to which every one 
on the street is exposed, does not itself defeat compen¬ 
sation. Members of the public may face the same risk 
i every day. The question is whether the employment 
exposed the workman to the risks by sending him onto 
the street, common though such risks were to all on the 
street. 

It is noted that appellant alleged in paragraph 5 of the com¬ 
plaint, in substance, that for some days prior to July 30, 1940, 
deceased had been sick and in a weakened condition. This 
statement of the evidence ignores the evidence of the attending 
physician and of deceased’s widow to the effect that deceased 
had not been sick immediately prior to July 30, 1940. Appel¬ 
lant, therefore, asked the court in effect to reweigh the evi¬ 
dence before the deputy commissioner and to accept the testi¬ 
mony of his witnesses and to reject the testimony offered on 
behalf of claimant in order to sustain appellant’s contentions. 
However, it is well established law that the reviewing court will 
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not reweigh the evidence or substitute its judgment for that 
of the deputy commissioner. Groom v. Cardillo, deputy com¬ 
missioner, 73 App. D. C. 358,119 F. (2d) 697; Lumber Mutual 
Casualty Ins. Co. of New York v. Locke, deputy commissioner, 
60 F. (2d) 35 (C. C. A. 2, 1932); Henderson, deputy commis¬ 
sioner v. Jones, 110 F. (2d) 952 (C. C. A. 5, 1940); Southern 
Steamship Company v. Norton, deputy commissioner, 101 F. 
(2d) 825 (C. C. A. 3,1939); Marshall, deputy commissioner v. 
Pletz, 317 U. S. 383 (1943). In the Groom case, supra, this 
Court said: 

We cannot substitute our judgment for the commis¬ 
sioner nor weigh the evidence. 

But assuming, arguendo, it had been established that de¬ 
ceased was in a weakened condition on July 30, 1940. and that 
his condition rendered him more susceptible to a heat stroke, 
that fact would not relieve the employer of liability to pay 
compensation: Hoage, deputy commissioner v. Royal Indem¬ 
nity Company, et al., 67 App. D. C. 142, 90 F. (2d) 387 (1937), 
cert. den. 302 U. S. 736; Hoage, deputy commissioner v. Em¬ 
ployers’ Liability Assurance Corp., Ltd., 62 App. D. C. 77, 64 F. 
(2d) 715 (1933), cert. den. 290 U. S. 637; Pacific Employers’ 
Insurance Company v. Pillsbury, deputy commissioner, 61 F. 
(2d) 101 (C. C. A. 9, 1932); Baltimore and Ohio R. R. Co. v. 
Clarke, deputy commissioner, 59 F. (2d) 595 (C. C. A. 4,1932); 
Grain Handling Co. v. Sweeney, 102|F. (2d) 464 (C. C. A. 2, 
1939). In the Baltimore and Ohio R. R. Co. case, supra, the 
court said: 

It is well settled that the fact that an employee is in 
a weakened or diseased condition does not bar his right 
to compensation even though but for such weakened or 
diseased condition the injury would not have occurred. 

It is noted that appellant states on page 7 of his brief, in 
effect, that cross-examination of Dr. Helfgott was limited by 
the deputy commissioner. An examination of the latter’s 
testimony, which is printed in part in the appendix, pages 24 
to 34, and appears in full in the transcript of the record at 
pages 5 to 28, will show that counsel for the employer had 
ample opportunity, and availed himself thereof, of delving 
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deeply into all matters relating to the question of causal re- 
ationship between the injury and the employment. More¬ 
over, appellant’s statement that Dr. Helfgott did not examine 
the autopsy report (thereby intimating his testimony of causal 
relationship did not take into consideration the autopsy find¬ 
ings) is not correct, as the record shows at App. 30 and App. 32 
that the witness was familiar with the autopsy findings, and 
which findings confirmed his diagnosis of heat stroke (thermic 
fever). 

Appellant did not raise any issue in this respect in the court 
below (see complaint, T. 1), and it is too late to raise it in this 
Court for the first time. The rule that issues must be made 
before the deputy commissioner, and relied upon in the bill of 
complaint for judicial review, is so well known as not to require 
citation to the many cases on the subject. 

Appellant states (page 30 of his brief) that Dr. Helfgott 
testified ‘‘that an alcoholic not perspiring would get thermic 
fever by merely being out of doors—not necessarily in the 
sun.” The Court is respectfully referred to the testimony of 
Dr. Helfgott which it is believed will show that he testified 
that heat stroke or thermic fever results from exposure to the 
sun (App. 26, 27, 30. 34). 

CONCLUSION 

Summarizing, it is respectfully submitted: 

(1) That the findings of fact in the compensation order 
complained of, to the effect that no bona fide legal partnership 
existed between the plaintiff Robert S. Davison and Grover B. 
Dulin, the deceased, at the time of the latter’s death, and that 
the so-called “partnership agreement,” referred to in the record, 
was conceived by Davison as a plan to evade the requirements 
of the District of Columbia workmen’s compensation law and 
his obligations thereunder, are supported by competent evi¬ 
dence in the transcript of the testimony taken before the deputy 
commissioner, and that under the law said findings of fact of 
the deputy commissioner, being supported by competent evi¬ 
dence, should be regarded by the Court as final and conclusive. 

(2) That, as shown by the said transcript of the testimony, 
on the date of the fatal injury sustained by Grover B. Dulin, 
his status was not that of a partner of the plaintiff, Robert S. 
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Davison, but, as a matter of fact, his status was that of an 
employee of the said Davison. 

(3) That the findings of fact of the deputy commissioner 
in the compensation order complained of, to the effect that 
the exposure of the said Grover B. Dulin to the sun’s rays on 
July 30, 1940, caused the said Dulin to suffer heat stroke or 
thermic fever resulting in his death and that the death of 
said employee resulted from an accidental injury which arose 
out of and in the course of his employment, are likewise sup¬ 
ported by competent evidence in said transcript of testimony, 
and should, therefore, be regarded by the Court as final and 
conclusive. 

(4) That the old “Commonalty Doctrine”, apparently re¬ 
lied upon by the appellant, has, as shown by the authorities 
above cited, been expressly repudiated in this jurisdiction; 
that, said doctrine is now obsolete and is not controlling in this 
case. 

In view of the foregoing, it is respectfully submitted that 
the order of the court below, dismissing the complaint, was 
proper and should be affirmed. 

Edward M. Curran, 

United States Attorney. 
Daniel B. Maher, 

Assistant United States Attorney, 

Attorneys for Appellee Cardillo. 
Mark P. Friedlander, 
v Attorney for Appellee Dulin. 

Ward E. Boote, 

Chief Counsel, 

United States Employees y Compensation Commis¬ 
sion. 
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APPENDIX 


TESTIMONY AT HEARING BEFORE THE 

I DEPUTY COMMISSIONER 

***** 

17 ' Mr. Hudson. On behalf of Mr. Robert S. Davison 

I will say that his position is Mr. Dulin was a partner 
in the business and would not fall under this act. His death 

did not rise from the actual employment. 

***** 

19 Dr. Nathan Helfgott testified as follow's: 

Direct examination by Mr. Brill: 

Q. You are a practitioner of medicine, are you not, Doctor? 
A. Yes. 

Q. A graduate from what school? 

A. University of Maryland. 

20 Q. How long have you been practicing? 

A. Tw'enty-five years. 

Q. You have offices at 1301 Massachusetts Avenue? 

A. Yes. 

Q. In the District? 

A. Yes. 

Q. Did there come a time when you were called to attend 
Grover B. Dulin in July? 

A. Yes. sir. I saw* the deceased on the 30th day of July, 
1939. 

Q. Where did you see him? 

A. i At his residence. S24 Eighth Street, Northwest. 

Q. What was his condition when you arrived? 

A. He suffered from heat stroke or thermic fever. His face 
was very flushed and he had a rapid pulse. He was uncon¬ 
scious. The temperature by mouth registered 107.5. His 
pupils were markedly dilated. Skin was dry, practically 
parched. 

Q. Was he alive at that time? 

(24) 
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A. He was still alive, yes. 

Q. You administered treatment? 

A. Yes, I administered treatment. 

Q. And you administered treatment for thermic fever? 

A. For thermic fever. 

Q. And subsequently he died? 

21 A. Died—I tried to have him admitted to the hospital 
but before he was admitted to the hospital he died at 

home. 

Q. What was the cause of death? 

A. Thermic fever. 

Q. Thermic fever? 

A. Thermic fever. 

Q. You so certified on this death certificate, did you, Dr. 
Helfgott? 

A. Yes, sir. 

Mr. Hudson. No objection. 

The Deputy Commissioner. You have no objection to that 
being received? 

Mr. Brill. I offer that in evidence. 

Mr. Hudson. That's right. 

The Deputy Commissioner. The document is received in 
evidence as Claimant’s Exhibit No. 1—a photostatic copy of 
the death certificate. 

(The document referred to was thereupon received in evi¬ 
dence and was marked by the reporter as Claimant’s Exhibit 
No. 1, and is on file in the office of the Deputy Commissioner.) 

By Mr. Brill: 

Q. In your opinion, Doctor, is thermic fever a type of injury 
which can arise in the course of employment? 

22 Mr. Hudson. I object. 

The Deputy Commissioner. Object to what? 

Mr. Hudson. The question about the doctor’s opinion hs to 
whether it can arise in the course of his employment. That 
is a legal question, I believe, is it not? 

The Deputy Commissioner. I think perhaps you had bet¬ 
ter reframe the question, and by reframing your question, Mr. 
Brill, it might be permissible. 
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By Mr. Brill: 

Q. In your opinion, Doctor- 

The Deputy Commissioner. Is there any relationship be¬ 
tween the death and this man’s employment? 

By Mr. Brill: 

Q. Would you answer the question as put by the Commis¬ 
sioner? 

A. Yes. I believe that heat stroke—in other words, you 
have td be exposed to the rays of the sun for a considerable 
length of time. And we get heat stroke conditions in condi¬ 
tions of great humidity and very high temperature, and if an 
individual is exposed to the rays of the sun, because of the 
humid condition of the atmosphere on that day he may suffer 
a heat stroke. 

Q. Do you recall the condition of the weather? 

A. Yes. The thermometer was quite warm. 

Q. Do you know anything about the humidity on that 
day? 

23 A. No, I do not. 

Mr. Hudson. I have a record here if you want it. 

Mr. Brill. Do you want to offer it now? 

Mr. Hudson. It is perfectly all right with me. 

Mr. Brill. All right, fine. 

Mr. Hudson. You have no objection? 

Mr. Brill. No, not at all. 

The Deputy Commissioner. What paper are you referring 
to; the w-eather report? 

Mr. Hudson. This is the report of the Weather Bureau for 
that day. 

Mr. Brill. I suppose that I will offer this in evidence as it 
is and we can have it explained later on. 

The Deputy Commissioner. This report from the United 
States Department of Agriculture, Weather Bureau, is received 
in evidence as Exhibit 2 for the employer. 

(The report referred to was thereupon received in evidence 
and was marked by the reporter as Exhibit 2 for the employer.) 

The Deputy Commissioner. Does this photostatic copy of 
the weather report show the humidify? 

Mr. Brill. Yes, it does, at the time. 
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The Deputy Commissioner. It is a little bit different than 

the usual report I have seen. 

* * # * # 

25 Cross-examination by Mr. Hudson : 

Q. Doctor, you stated a man would have to be exposed 
for some time to the rays of the sun and the humidity in order to 
cause thermic fever? 

A. Well, I don’t remember stating that he had to be exposed 
.for some time. I said he has to be exposed to the sun rays be¬ 
fore there is danger, but as far as to the length of time, it depends 
on the individual. 

Q. And his condition? 

A. And his condition; yes, sir. 

Q. How soon would the effects be noticeable so that—in other 
words, after the exposure, how soon would the effect of the sun¬ 
stroke be apparent? 

A. Again, it varies with some individuals. Some individuals 
have a tendency of greater resistance and probably some of them 
are acclimatized to the rays of the sun more than others. And, 
in other words, they could withstand the heat to a greater ex¬ 
tent, or their respiratory centers are in a better functioning 
condition. It depends also on the skin condition, whether there 
is considerable perspiration of the skin, how much fluid his body 
gives off. It depends upon elimination of the kidneys, and what 
condition the kidneys are in. 

Q. Could you tell me what the average time would be? 

A. I don’t believe that it could be predicted. There is 

26 not such a thing as foretelling how long it would take a 
man to get a heat stroke. 

Q. Is it possible for a man to get a heat stroke five hours after 
he has been exposed. 

A. Yes, sir. 

Q. Still possible? 

A. Yes, sir. 

Q. I believe you had treated Mr. Dulin before? 

A. I treated Mr. Dulin a year or a year and a half before this. 

Q. You had not seen him since that time? 

A. Not since; no, sir. That is, I did see him, but not as a 
patient. I saw him in the house with other members of his 
family. I treated his mother-in-law. 


✓ 
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Q. But you didn’t treat him? 

A. I did not treat him. 

Q. What did you treat him for? 

A. I treated him for nutritional deficiency—that is, food de¬ 
ficiency. 

Q. Was that a very serious condition? 

A. At that time it was. 

Q. It was a very serious condition? 

A. It was; yes, sir. 

Q. He did not have—to your knowledge he had no 
ulcers? 

27 i A. He did not have any ulcers. He did not have any 

kidney condition, nor tuberculosis, nor heart disease. 

Q. Doctor, could exceptionally high humidity cause thermic 
fever without much exposure to a man in a weakened condition? 

Mr. Brill. Well, I object to “a man in a weakened condition.” 
I do not see that there is any evidence proving that. 

Mr. Hudson. We will prove that. The doctor wants to 
leave, and I wanted to hurry this along. 

The Deputy Commissioner. Suppose we ask the doctor first 
whether he believes this man was in a weakened condition. 

By Mr. Hudson : 

Q. Doctor, do you believes Mr. Dulin was in a weakened con¬ 
dition? 

A. I do not. When I discharged him—I treated him a year 
and a half before, that is the first time, and then I saw him a 
few consecutive times, and then I discharged him as cured. 

Q. But you have no way of telling, one way or another? 

A. I couldn’t know' what happened to him tw’o or three 
months prior to his death, but perhaps he was. 

The Deputy Commissioner. You may ask the doctor to as¬ 
sume that. 

28 By Mr. Hudson : 

Q. Assuming, Dr. Helfgott, Mr. Dulin had been in a 
very weakened condition physically on the day of his death or 
the day or two preceding his death, could high humidity, unrea- 
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sonably high humidity, without much exposure, have caused 
thermic fever? 

A. No, sir. Heat stroke may affect very strong, vigorous in¬ 
dividuals as well as weak individuals. It seems to me that the 
weaker the person the more he could withstand heat stroke. 

Q. Could he have gotten heat stroke without taking any 
exercise outside? 

A. Without taking any exercise? Yes, he could. 

Q. He could have gotten it without taking any exercise what¬ 
soever? 

A. Yes, sir; yes, sir. 

Q. A man is more affected by the heat if his body is not per¬ 
spiring, is that correct? 

A. That is so. 

Q. A man who had not perspired for some time would be very 
much more vulnerable to it? 

A. Yes, sir. 

Q. If a man had not been perspiring—assuming a man had 
not perspired for several days, could high humidity without 
much exposure have caused thermic fever? 

29 A. I wouldn’t say it would have caused it. It could 
probably have aggravated it—predisposed to it. 

Q. Predisposed it? 

A. Predisposed him to it, I would say; yes. 

Q. Did you find any evidence of an alcoholic condition? 

A. At no time. 

Q. At no time? 

A. No, sir. 

Q. But you never made an actual search for it? 

A. No, sir. 

Q. You did not make the autopsy? 

A. I did not sir. 

Mr. Hudson. I think that is all.. 

The Deputy Commissioner. Mr. Brill. 

Redirect examination by Mr. Brill: 

Q. Is there any causal connection between the food defi¬ 
ciency disease and the cause of the death of this man? 

A: None whatsoever. 

578015—44-5 
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Q. Is there any contributing cause that you know of to this 
man's death, other than thermic condition, the cause of his 
death? 

A. No, sir. 

Mr. Hudson*. May the doctor be excused? 

30 ! The Deputy Commissioner. Just a minute. Did 
i you sign th? death certificate before the autopsy was 

performed or after? 

The Witness. After it was performed. 

The Deputy Commissioner. Who performed the autopsy? 
The Witness. Coroner McDonald. 

Mr. Hudson. I beg your pardon. It was Dr. Rosenberg 
from the Coroner's office. 

The Witness. Yes; Dr. Rosenberg. 

The Deputy Commissioner. He is the deputy from the 
Coroner's office? 

The Witness. Yes. 

The Deputy Commissioner. Before signing the death 
certificate were you aware of the autopsy findings? 

The Witness. Yes. I made a clinical diagnosis of thermic 
fever. 

The Deputy Commissioner. Was that confirmed by the 
autopsy? 

The Witness. Yes, that is correct. That was corroborated 
by it. 

The Deputy Commissioner. Do you know* what occupation 
Grover B. Dulin was in? 

The Witness. He was a garage attendant in a parking lot. 
The Deputy Commissioner. Do you know what his duties 
consisted of? 

31 The Witness. No, sir. 

The Deputy Commissioner. When you spoke of ex¬ 
posure that would be sufficient to cause thermic fever of heat 
stroke, what type of exposure did you have reference to? 

The Witness. Exposure to the sun. 

The Deputy Commissioner. Do you have any idea as to 
what temperature is necessary for a person to be exposed in 
order to cause thermic fever or heat stroke? 


The Witness. Yes, I have some idea. There is a difference 
between thermic fever or heat stroke and heat exhaustion— 
between just exhausted from heat. In heat exhaustion, that is 
which does not end fatally—the temperature does not neces¬ 
sarily have to be very high. He may be exhausted from heat, 
tired out, have a weakened feeling; whereas in thermic fever 
the temperature must be quite high. 

The Deputy Commissioner. Are you familiar generally 
with the duties of a parking lot attendants? 

The Witness. Yes, sir, more or less. I have paid quite 
a few quarters. 

The Deputy Commissioner. Assuming Mr. Dulin was 
performing such duties on July 30 and that the maximum tem¬ 
perature on such date was 98.96 degrees; minimum temper¬ 
ature 48.72 degrees; mean temperature 84 degrees; normal 
temperature 77 degrees; observation at 1:30 p. m., dry 
32 temperature 92.6 degrees; wet temperature 78.3 de¬ 
grees; dew-point 73; relative humidity 53; Would you 
say there was any causal relationship between Mr. Dulin’s 
duties as a parking lot attendant on such date with that heat 
• and humidity and the thermic fever from w’hich he died on 
the same day? 

The Witness. Why, I would. I think it was a contributing 
factor in his case. 

The Deputy Commissioner. Contributing factor? 

The Witness. Yes. 

The Deputy Commissioner. What other factors were 
involved? 

The Witness. Mostly—I think the heat contributed 
greatly—heat and humidity that particular day contributed to 
his condition. 

The Deputy Commissioner. Were there any other factors 
which contributed to his death? 

The Witness. I don’t know’ of any. That is all I find. I 
didn’t find anything else. 

The Deputy Commissioner. That is all. 
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1 Re-cross examination by Mr. Hudson : 

33 Q. I did not understand you were familiar with the 
autopsy report. 

A. I reported to the Coroner and I wanted to know the find¬ 
ing. Whether my diagnosis was correct or not. 

Q. Perhaps you can explain some of the factors of 

34 i the report here. There was a moderate increase in the 

“pericordial” fluid. 

A. It should have been “pericardial.” It should read 
“pericardial.” You said “cordial.” It should be “cardial.” 

Q. Probably that's right. 

A. Well, that does not indicate anything. You may get it, 
yes. That is in the sac lining of the heart. That involves the 
heart. Sometimes following death—certain kinds of death, 
death of this nature., we do find a little increase in the fluid. 

Q. 1 Is that caused by thermic fever or a condition which 
may- 

A. It is a condition which may occur in anything. We find it 
very frequently in autopsies. 

Q. You think that condition was there before? 

A. I don’t think so. 

Q. You don’t think so? 

A. If you get a pericardial fluid, you can detect it in an ex¬ 
amination, more or less. 

Q. A heart moderately large and degenerated and, in paren¬ 
thesis, fibrous. 

A. There is a lot of damage going on from thermic fever. 
Considerable damage. A person with a temperature of 

35 107.5. you get a temperature of many degrees by rectum, 
you will find a man destroying himself in his own heat, 

and you would get a degenerated condition in the heart muscle. 

Q. I am asking these questions because I don’t understand 
these terms. 

A. Yes, sir. 

Q. The aorta was infected and inflamed and an aneurism of 
the descending artery. 

A. Well, we find very many people walking around with a 
descending or ascending artery and doing a very great deal of 
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work, very active. I would say this is just a coincidental 
finding. 

« » » • • 

36 Q. Do you think that the thermic fever caused this? 
A. Caused what? 

Q. The aneurism. 

A. No, sir. 

« * * * • 

38 Q. The liver was pale yellow in color, enlarged and 
congested and sclerotic. 

A. Sclerotic? 

Q. Sclerotic. 

A. Sclerotic means slightly hardened. The entire process is 
a—it is in that textbook on medicine. You can get a- 

* * * • • 

39 Q. * * * Would that contribute in any way to 
predispose him to thermic fever? 

A. What? 

40 Q. The condition of his liver. 

A. No, sir. I think the condition of his liver was the 
result of the thermic fever. 

Q. You think that was the result of the fever? 

A. Yes. 

Q. It says the pancreas was congested. 

A. Internal viscera—that is, internal organs—become con¬ 
gested. 

Q. By thermic fever? 

A. By thermic fever. 

Q. And had nothing to do with the death ? You believe that 
they might contribute to it? 

A. No, sir. 

Q. The kidneys were- 

A. Sclerosed, yes. In other words, the condition of the kid¬ 
neys may have been sclerosed, yes. 

Q. Would you say that was caused by or a result of—I mean 
the cause of thermic fever or predisposing fever? 
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A. I think they are entirely independent of one another. 
One is a complete congestion and degeneration—degenerating 

process going down to the viscera. 

« * « • * 

42 Q. Could you say this as a hypothetical case: As¬ 
suming Mr. Dulin had been a constant user of alcohol and had 
not for four or five days perspired, in a condition of excessive 
humidity, could he, without any exercise or without even work¬ 
ing, have been possible to get thermic fever? 

The Deputy Commissioner. And w'ould you add to that a 
condition of excessive humidity and heat? 

By Mr. Hudson : 

Q. Yes, excessive humidity and heat, without exposure. 

A. He must be exposed to get thermic fever. 

Q. You have to be outdoors? 

A. Oh, definitely, yes. 

Q. The mere fact he was out of doors would be sufficient? 

A. Yes. sir. 

• * * * * 

Charles Nottingham testified as follows: 

46 Direct examination by Mr. Brill: 

Q. I will ask you this question: On January 25, 

1937- 

The Deputy Commissioner. Where are you from? 

The Witness. The License Bureau of the District. 

By Mr. Brill: 

Q. Was an application received for a parking lot license made 
by Dewey H. Davison? 

A. Dewey and Davison. 

Q. By Harry M. Dewey, partner? 

A. Yes, sir. 

Q. That was made- 

A. Yes, sir. 

Mr. Hudson. When? 

The Witness. January 25, 1937. 

By Mr. Brill: 

Q. However, on the date of June 23,1937, a license was issued 
to Robert S. Davison? 



35 


A. Robert S. Davison. 

Q. Alone? 

A. That’s right. 

Q. Is that right? 

A. That’s right. 

Q. Is that parking lot located at- 

A. The southwest corner of Eighth and Eye Streets North¬ 
west. 

47 Q. Were there renewals each year? 

A. Each year we sent a renewal to the parking lot and 
they filled it out and mailed it back to us, and each year it was 
filled out. 

Q. In 1938 who signed the application for renewal? 

A. 1938, Mr. Robert S. Davison signed it. 

Q. He signed the application'for renewal? 

A. That’s right. 

Q. And a license was issued in 1938 in his name? 

A. In his name; that’s right. This is for 1939. you see. 
Make it a year in advance. 

Q. For the year 1939 did Mr. Robert S. Davison apply? 

A. He did. 

# * * ♦ • 

49 Mr. Brill. If we have a few minutes recess we can 
get together and look at his records and get it in com¬ 
pact form and save time. 

The Deputy Commissioner. Is it clear for the record what 
you want? 

Mr. Brill. No. I want him to read this portion over the sig¬ 
nature, the change of ownership which was on the application 
for 1939 for the 1940 license. • 

The Witness (reading): “I, we, hereby, certify that I am 
or we are the person or persons who executed the foregoing ap¬ 
plication for parking establishment license; that this applica¬ 
tion is for a renewal of license now in effect on the same prem¬ 
ises and that there has been no change in the ownership or 
management of the business or any change in the answers to 
questions in the original application or accompanying plat on 
which the original license was issued; and that the answers 
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contained in this application are true to the best of my or our 
knowledge and belief.” 

By Mr. Brill: 

Q. Signed by? 

The Deputy Commissioner. Signed by whom? 

The Witness. Robert S. Davison. 

Mr. Brill. I think the record is clear that the same form 
was- 

The Witness. Same form was used each year. 

50 By Mr. Brill: 

Q. September 1938, for the 1939 license, and Sep¬ 
tember 1939, for the 1940 license? 

A. That’s right. 

Q. Did there come a time when the Department issued a 
license in the name of Robert S. Davison for 1940? 

A. A 1940 license was then—well, yes, -we did issue him a 
license. 

Mr. Hudson. Under what date was that? 

The Witness. It was from November 1, 1939, to November 
1,1940. 

* # * * • 

51 Mr. Brill. It is stipulated the records of the office of 
the Building Inspector of the District of Columbia show 

that a certificate of occupancy was issued in the name of Robert 
S. Davison from 1937 to October, 1940. 

The Deputy Commissioner. For the parking lot in 
question? 

Mr. Brill. For the parking lot in question. 

The Deputy Commissioner. Is that stipulated, Mr. 
Hudson? 

Mr. Brill. In his name alone, I should say. 

The Deputy Commissioner. Answer for the record, please. 

Mr. Hudson. Yes, sir; pardon me. 

* * * * * 

52 Mrs. Fannie Dulin testified as follows: 

i Direct examination by Mr. Brill: 

***** 
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Q. You are the widow of Grover B. Dulin? 

A. Yes. 

* # * * * 

53 Q. When were you born? 

A. February 12,1889. 

***** 

Q. Do you know when Mr. Dulin was born ? 

A. September 16,1888. 

Q. Where were you and Mr. Dulin married? 

A. At Lebanon, Indiana. 

Q. On what date? 

A. August 2, 1913. 

***** 

54 Q. Where was Mr. Dulin employed? 

A. When he died? 

Q. When he died. 

A. At the parking lot. 

Q. That is located where? 

A. At the corner of Eighth and Eye Streets, Washington. 

Q. Where did you and Mr. Dulin live? 

A. 824 Eighth Street, Northwest. 

Q. What is the position of that address with reference to 
this parking lot? 

A. Just across the street. 

Q. On July 30, did Mr. Dulin go to work? 

A. Yes, sir. 

Q. At what time? 

A. He left at 6:30 in the morning. 

Q. From your house across the street could you see Mr. 
Dulin on the parking lot? 

A. Yes, sir. 

Q. What hours did you see him at work on that date? 

A. He worked from 6:30 and then he come on home to lunch 
between 11:00 and 12:00 and then went back and come home 
a little after 2:00. It was a little after 2:00 when he come 
home. 

Q. At any time after 2:00 did he go back to the park¬ 
ing lot on that day? 
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A. No, he didn’t. 

Q. Was he sick when he came home—did he appear to be 
sick? 

A. He was awful sick, sweating. 

Q. During the time that he was at work did you have occa¬ 
sion to see him on the parking lot from time to time? 

A. Yes. 

Q. Did you see him during that day? 

Mr. Hudson. During what day? 

By Mr. Brill: 

Q. Yes; during that day when he was at work. 

A. Yes. I saw him over there. 

Q. What did his work consist of? 

A. Parking cars. 

Q. I will ask you the question: Was he or was he not exposed 
to the sun during the greater portion of the day that day? 

A. Yes; I think he was. 

Mr. Hudson. I object. 

The Deputy Commissioner. From the witness’ observa¬ 
tion I will take the answer. 

By Mr. Brill: 

56 Q. From your observation? 

A. Yes. I think he was in the sun a great part of 

the time. 

Q. Is there any shelter from the sun on the parking lot 
where he was working, to your knowledge? 

A. Not only that tree by the street. 

Q. The tree by the street? 

A. Yes; by the street. 

Q. Did that give very much shade? 

A. Not of an afternoon it didn’t. 

Q. Not of an afternoon. To your knowledge do you know 
whether or not Mr. Dulin was employed by Mr. Davison or 
whether or not he was a partner ? 

A. I couldn’t say, but I think they drawed their money every 
night. 

Q. What were his average earnings per week from this daily 
drawing, to the best of your knowledge? 
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A. Well, now, I never heard him say because I never asked. 
Q. Did you have any idea how much he was earning? 

A. Well, I don’t think it was under twelve or fifteen dollars 
a week, under that. 

Q. And it varied from week to week, never the same amount? 
A. No; it didn’t. 

***** 

57 The Deputy Commissioner. When he referred to 
Mr. Davison did he refer to him as his boss? 

The Witness. Yes; he did. 

The Deputy Commissioner. To you? 

The Witness. Yes; he did. 

58 Q. What was the general condition to your knowl- * 
edge of the health of Mr. Dulin before July 30th? 

A. Pretty good. 

Q. And was he sick for a number of days or any length of 
time immediately before July 30 or was he in pretty good 
health? 

A. It had been quite a little time since Dr. Helfgott treated 
him. 

Q. A year ago? 

A. When he was sick, a year or a year and a half ago. 

Q. I mean within a week or two before his death. 

A. Yes. 

The Deputy Commissioner. Within a week before—a week 
or two before his death he had good health. 

***** 

67 Q. Did you notice he had not been perspiring before 
his death? 

A. No. He did. He did up until—about the time the 
doctor got there. 

Q. From what time tq what time? 

A. From—it was after 2:00 o’clock when he come home until 
a little after 3:00 when the doctor come. 

Q. And he was perspiring? 

A. Yes, sir. 

Q. Didn’t you hear the doctor state his skin was very dry? 
A. It stopped just a little before the doctor got there. 
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Q. And it dried up? 

A. Yes. Mamma and I laid him down. 

^ * * * * 

68 i Q. Did you notice that he usually perspired on work¬ 
ing days? 

A. Yes; he did. 

Q. Did that condition continue up until the day <5f his 
death? 

A. Until a little while before the doctor got there. 

* * # # * 

70 The Deputy Commissioner. Mrs. Dulin, how long 
was your husband working at that parking lot? 

The Witness. Well, it seems to me like it was the past 
March a year. I believe that was it. I think he went in 
March or April, something like that. 

By Mr. Brill: 

Q. Of what year. Mrs. Dulin ? 

A. 1938. 

Q. 1938? 

A. No; 1939. 

The Deputy Commissioner. Since March? 

The Witness. It would be 1939. 

The Deputy Commissioner. March of 1939? 

The Witness. I think so. 

« * • • • 

71 The Deputy Commissioner. When he came home at 
I 2:00 o’clock on the day of July 30, 1940, was that un¬ 
usual for him to be home at that hour? 

The Witness. No, he usually come in to get water, some¬ 
thing like that, and he went in and sat on the studio couch 
and we had company and he talked to them and asked me to 
go down and tell Mr. Davison he didn’t believe he would come 
back on the lot, he was nervous and so hot. I said, well, while 
I was down there I would go to the post office and put out a 
registered letter, and he heard my sister-in-law say that the 
letter was mailed at 3:00 o’clock and I was home before that. 
I was gone about a half an hour. 

The Deputy Commissioner. What was his complaint? 
The Witness. He never complained. 
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The Deputy Commissioner. He never complained? 

The Witness. He never complained. 

The Deputy Commissioner. Did he merely sit down with 
the others in the room? 

The Witness. Yes; just sat down with all of us and talked. 

The Deputy Commissioner. Then why did you call a doc¬ 
tor? 

The Witness. I seen his eyes were kind of funny, and I said 
to him, I said, “Grover, you don’t feel very well, I be- 
72 lieve,” and he was going like that (indicating), and I 
said, “I will call the doctor.” 

The Deputy Commissioner. You mean his hands were 
shaking? 

The Witness. He was just nervous all over. 

The Deputy Commissioner. And was he home when he 
died? 

The Witness. Yes, sir. 

The Deputy Commissioner. How long after the doctor 
called did he die? 

The Witness. I think it was two hours. 

The Deputy Commissioner. About two hours afterward? 

The Witness. Yes. 

***** 

Robert Davison, the employer, testified as follows: 
74 Direct examination by Mr. Hudson : 

Q. Mr. Davison, will you give the history of your 
agreement with the—partnership agreement with Mr. Dulin? 

A. Well, Mr. Dulin, he came there to work, well, as a partner. 
He came there as a partner in the business with this colored 
fellow, Herbert Crymes, and myself. All three of us were part¬ 
ners in the business. 

Q. When was that? 

A. That was about the first part of March 1939. 

Q. The first part of March 1939? 

A. Yes, sir. 

Q. Did you get a signed agreement? 

A. Yes, sir. Mr. Dulin signed an agreement, and Herbert 
Crymes, he signed an agreement. All three of us. 
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Q. I think I will go back a little further to get this in chron¬ 
ological order. 

At one time you were in partnership with Mr. Dewey? 

A. Yes, sir; for nine years and a half. 

Q. With Mr. Dewey. 

Mr. Brill. Dewey? 

' The Deputy Commissioner. Dewey. 

75 By j\ Ir. Hudson : 

Q. Mr. Dewey died in 1937? 

A. May 1937 t about the middle of May. 

Q. You became sole owner? 

A. I became sole owner then. 

Q. You then hired two men to work for you, is that right? 
A. No, sir. I had a man there—always three men on the 
lot. Mr. Dewey, a man named Ernest Bache, he was working 
under the Workmen's Compensation and Social Security. 

Q. When Mr. Dewey died you get somebody else? 

A. No. I stayed with Ernest Bache. 

Q. Just the two of you? 

A. Yes, just the two of us. 

Q. You entered into a partnership agreement? 

A. Ernest Bache and myself. 

Q. And one other man? 

A. That's right. 

Q. Then later that partnership agreement was dissolved, is 
that right? 

A. Yes, sir. With Ernie—he dropped out or dissolved the 
partnership in April. 

76 i The Deputy Commissioner. Ernie who? 

The Witness. April. 

The Deputy Commissioner. You said “Ernie?” 

The Witness. Ernest Bache. 

The Deputy Commissioner. Ernest Bache? 

The Witness. Ernest Bache. 

By Mr. Hudson : 

Q. That was how your partnership—you first went into 
partnership at that time? 

A. Yes, sir. 
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Q. After Mr. Dewey died? 

A. After Mr. Dewey died that was started the first of October 
because Workmen’s Compensation and Social Security didn’t 
expire I believe until the middle of October. 

Q. Tell us, after Mr. Dewey died, you had been in partner¬ 
ship with him 9*4 years, how did it happen you went into part¬ 
nership with Mr. Bache—and who was the other man, do you 
remember? 

A. Nichols. 

Q. Nichols? 

A. Gene Nichols. 

Q. Why did you go into partnership with him or them? 

A. Well, I thought it was a good idea that, because Dewey 
and myself being partners there and employed this man, Ernest 
Bache, he worked for us about a year, I guess, previous to that, 
to the partnership agreement, and he worked for us like that 
way, and I thought after he died he would make a partnership 
out of the business because it would be to the interest of all 
three of us. We would get more money out of the partnership 
business and there would be more work looked after—consider¬ 
ing my age, I will be sixty-two this coming April, and I was sick 
three winters ago with the flu, and Mr. Dewey was living and 
looked after the lot all right because he was my partner, and I 
figured it would be a good idea all the way round that three 
partners could make more money out of the business, take an 
interest in the business, look after the business, and at the same 
time I considered and said, “Well, now, it will cost me two hun¬ 
dred and fifty or seventy dollars a year to retain a partnership 
with the three of us for the reason they would make”—as the 
papers show—they get from twenty to thirty-four dollars a 
week—from twenty to thirty-four dollars a week. That was 
what the partnership would be to us the way we figured on part¬ 
nership money. Whereas if I employed a man I could get all 
the help I wanted for $18 a week, and if you take $18 a week from 
a man drawing an average of $22 a week, not saying from 
twenty to thirty-four, but just drawing an average of $22 a week, 
I would be saving $4 on each man, about $8 a week. - 
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Q. If you paid him? 

78' i A. Yes, if I paid them for their time. - You multiply 
i 52 by $8 and you have got a lot of money there. 

***** 

79 | Q. Let’s get down to the case of Mr. Dulin. He came 

to work, joined the partnership, when? 

A. March, the first of March, about the first week in March. 

Q. Of nineteen- 

A. Thirty-nine. 

Q. 1939. He signed a partnership agreement, the one that 
Mr. Cardillo has, is that right? 

A. Yes, that’s right. 

***** 

80 Q. Coming to August 1.1939. you changed your agree¬ 
ment? 

A. Yes. sir. I told him, I said. “I have been going to the 
doctor for high blood pressure and the ulcer on my leg. and the 
j ulcer got worse and the high blood pressure got a little 

81 better. Dr. Fields told me, said I would have to stay 
more off from my feet. Being on my feet causes irrita¬ 
tion of the ulcer on my leg.” 

I said, “I can’t be much of a partner in this business but the 
expenses run about $20 a week. That includes rent, checks 
for the parking lot. parking license, and fire and theft insurance 
on the cars.” 

Mr. Brill. Now this is something which you were discussing 
with Mr. Dulin and Mr. Crymes? 

The Witness. Yes. 

Mr. Brill. You were telling them that the expenses ran $20 
a week. 

The Witness. Yes, sir. 

I said, “I am going to be satisfied with $6.50 each day, which 
will make $34 a week, and I will take out $20. It might run 
more than twenty on the rental conditions of the lot.” 

By Mr. Hudson : 

Q. The expenses? 

A. Expenses of the lot. 

Q. Running expenses? 
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A. Yes. I said, “It will make me about $19 a week,” 
and I said, “I am going to a doctor once or twice a week and 
paying for an X-ray treatment.” I said, “I ain’t getting much 
and you all are,” and I said, “Is that entirely satis- 
82 factory to you? You will make more partnership 
money out of the business,” and they said, “Yes. more 
than satisfied.” 

I said, “That will hold good until I come back. I don’t know 
when I will come back as a partner, but I will come in the morn¬ 
ing and if you don’t show up I will stay here, which I am ad¬ 
vised by the doctor not to do, to be on my feet.” 

Once in a while one of them was away a couple of days or 
so and I stayed all day. And so it went on that way. 

Q. Just a minute. After that you got S6.50 out of the 
receipts? 

A. That’s right. 

Q. And part of the running expenses? 

A. Yes. 

Q. You paid all of the running expenses? 

A. They got all the rest of the money. 

***** 

84 Q. That agreement—that financial set-up continued 
until about April 1,1940? 

A. Yes, sir. 

Q. Is that true? 

A. Yes, sir. 

Q. And then it went- 

A. Then it went from 49 percent. 

Q. By agreement again? 

A. Yes, sir. We always agreed as partners in the business 
for any time to better our conditions. That thoroughly was 
understood. Any time we could better our conditions by 
agreement we did so. If there was anything 

85 that was bad on our conditions, they would probably 
say, “No, we won’t stand for that,” something like that. 

Q. You got together and agreed? 

A. We got together and agreed, had to get all three. 
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Q. What was the new division? 

A. Forty-nine percent to both of them. Twenty-four and 
one-half percent apiece. 

Q. And you got 51 percent? 

A. Fifty-one percent. 

Q. And they got 24*4 percent apiece? 

A. Yes. And I told them on that basis- 

Q. How is that? You continued to pay the- 

A. Rent and all. 

Q. (Continuing)—running expenses? 

A. I said, “If rent was cheaper or expenses cheaper, you two 
would get more than 49 percent. You would probably get 50 
percent.” 

***** 

93 A. I told them because I couldn’t run a car. I 

used to drive an old Ford. That was years ago. I never 

learned to drive a gearshift car. 

* * * ♦ * 

105 Cross-examination by Mr. Brill: 

Q. The original partnership was between Dewey, 
Davison, and Bache, as you say? 

A. No, No. Dulin, Crymes, and me. 

Q. When did Mr. Bache work for you? 

106 A. The first I taken in as a partner after Dewey died 
was Mr. Bache and Mr. Nichols. 

Q. And later on he quit? 

A. Yes. 

Q. Why did he quit? 

A. I don’t know. He came around away up in April and he 
said he was a partner in the business from October the 1st, 
1937. 

Q. You don’t know why he quit then? 

A. No, indeed. 

Q. Did he give you any notice? 

A. Mr. King asked him why. 

Q. I am asking you. 

A. No. He said he didn’t know why he quit. 

Q. Just left? 

A. Just left, that’s right. 
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Q. Didn’t you talk about dividing any money that might be 
on hand and view him as a partner? 

A. No, indeed. 

Q. You had to look around for someone else? 

A. He left and I got another partner. 

Q. Whom did you get? 

A. I went into another partnership. 

Q. Whom was the partner you got? 

A. I don’t know whether it was Brickie or Morgan. 

* * # * * 

107 By Mr. Brill: 

Q. How did you get Mr. Dulin? 

A. He lived across the street and used to come over and talk 
to the partners. 

Q. Did he ask for a job? 

A. Yes. He told me he would like to have a job. I said, 
“Well”- 

* • • * * 

108 Q. Getting back now to Mr. Dulin, you had been talk¬ 
ing from time to time to him? 

A. Yes.' 

Q. What did you talk about? What did you know about 
him? 

A. I didn’t know too much about him. He lived across the 

* 

street and seemed to be a good man. 

Q. Did you know anything about his assetts? 

A. No. 

Q. Did you know anything about his property? 

A. No. He told me his sister owned the rooming 
house. 

109 Q. You were looking for a partner? 

A. What? 

Q. Somebody to come in business with you? * 

A. No, not at that time. 

' Q. WTiat were you looking for? 

A. Huh h? 

Q. What were you looking for? 

A. Nobody. I had partners. 
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Q. I mean at the time—there came a time when you de¬ 
cided to have Dulin as a partner, is that right? 

A. Yes. 

Q. You were considering have him come in association with 
you as a partner? 

A. That’s right. 

Q. You didn’t know anything about him except he was liv¬ 
ing across the street? 

A. He came on the lot and talked to us. 

Q. That was the main thing. This man you were going to 
take in business as a partner with you? 

A. I was going to take this man in business as a partner 
with me, sir? 

Q. That was the man you were going to take in business 
as a partner with you? 

A. Yes. 

Q. And not employ any help? 

110 A. No, indeed. I could get them for $18 a week. 

Q. You decided to have Dulin come in? 

A. That’s right. 

***** 

111 A. And then I told Mr. Dulin, I said, “Morgan has 
gone. You come in as a partner with us.” 

Q. What did Dulin say? 

A. “All right, be glad to.” 

Q. How long after that did you take him up to sign the 
papers? 

A. Go in to sign the papers right away. Mr. Hudson drew 
up the papers. 

Q. He went to work right away? 

112 A. No. Went to work and got that paper signed 
and he signed it. 

Q. He worked while you went up to get the papers drawn 
up? 

i A. No. I think Mr. Hudson already had all of the papers 
made out. 

Q. Wasn't Mr. Dulin working while you went up to get the 
papers? 

A'. No. 
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Q. What? Bid you tell us you came back with the 
paper? 

A. When I came back and I put him to work and he signed 
the paper. 

Q. You put him to work? 

A. I quite frequently say that. 

Q. What was the real situation? 

A. No, sir. He was a partner in the business. Signed the 
partnership agreement. Received partnership money. 
Checked up as a partner. 

Q. He didn’t go to Mr. Hudson’s office with you? 

A. No, sir. 

Q. You and Mr. Hudson drew up the paper or Mr. Hudson 
already had it before Dulin knew anything about it? 

A. I told Mr. Hudson to draw up the partnership agreement, 

that Mr. Dulin was going to work. 

***** 

114 Q. When was the first time Mr. Crymes knew Mr. 

Dulin was going to work there? After he came down 
and signed the paper? 

A. I think it was that morning. 

Q. You didn’t ask Crymes whether or not it was all right for 
Dulin to work there, did you? 

A. No, I didn’t ask him that. 

* * * • « 

117 Q. Did you have insurance for that? 

A. Not liability insurance. 

Q. What kind of damage insurance? 

A. Fire and theft insurance. 

Q. On cars stored there? 

A. Yes. 

Q. With what company? 

A. Fidelity and Guaranty Fire Insurance Company of 
Baltimore, Maryland. 

118 Q. Fidelity and Guaranty Fire Insurance Company 
of Baltimore, Maryland. And who was the assured 

named in the policy? 

A. Why, I carried that in my name. 
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Q. Dulin was not one of the assureds in the policy, was he? 
A. No, he was not. 

Q. And Crymes was not? 

A. No, sir. 

***** 

120 Q. You had the lease for some time in your name. 
The lease was in your name, wasn’t it, all along? 

A. All the time. 

***** 

Q. I am asking if anything was said by you or Dulin or 
Crymes at the time you agreed on this partnership about the 
lease. 

A. What was said about it? 

Q. Yes. 

A. Nothing vras said about it. 

Q. You didn’t tell them about the lease? 

121 A. No, indeed. 

Q. You didn’t tell them about that? 

A. Yes, indeed, I told them. 

Q. You just said—you didn’t tell' them how much rent it 
was? 

A. Indeed I told them. 

Q. You just took out that much money to cover the rent 
and a few other things? 

A. We couldn’t go there without a lease. 

Q. They didn’t know how much rent you paid at that time, 
did they? 

A. No, they didn’t know how much rent, but I told them 
about $20 a week was covering all expenses. 

Q. They didn’t know anything about the terms of the lease, 
whether it was a partnership agreement? 

A. No, didn’t know anything about the terms of the lease. 

***** 

123 Q. Assuming there would be a $500 claim made by 
somebody for injuries received by being struck by an 
automobile on the lot and you were held liable for that, you 
would look to Crymes and Dulin for their respective shares? 
A. That’s right. 
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Q. Where did you think that money would come from in 
Mr. Dulin’s case? 

A. I don’t know what he had in his bank finance account. 
Q. You didn’t know anything about his financial business 
when you took him as a partner? 

A. That’s right. 

***** 

124 Q. In the event either Crymes or Dulin should miss 

a couple of days, say Mr. Dulin was sick- 

A. That’s right. 

Q. He wouldn’t share in those two days’ profits? 

A. That is another thing. 

Q. Would he? 

A. That is another thing that was( agreed by all three. 
When any partnership betterment condition came about, we 
all agreed as partners on the partnership papers. 

Q. What was the understanding? 

A. If anyone would stay away, he would get no money at 
all and the other man that worked, he would get all except 
one dollar. I would take one dollar if Mr. Dulin was sick or 
Crymes. The partnership money called for three dollars that 
day, and I would get one dollar and Herbert get two dollars. 
***** 

136 By the Deputy Commissioner: 

Q. Mr. Davison, how long were you in business there 
in the parking lot at that place? 

A. Since 1928. 

Q. Not before that? 

A. It was 1928. That was twelve years and a half I was 
in business there. 

***** 

137 Q. You had compensation insurance there at one 
time, did you not? 

A. Yes, sir. When Mr. Dewey was living and the compen¬ 
sation didn’t run out until October 7, I think it expired Octo¬ 
ber 7. 

Q. Of what year? 

A. 1937. 

Q. And then what did you do when that policy expired? 
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. A. Sir? 

Q. What did you do when that policy expired? 

A. In the meantime I told Ernest Bache, I said, “I think 
we had better go into a partnership business here; have another 
man here, and all three of us form a partnership business,” 
and I said, “I think well make more money out of that, too.” 

Q. Let me understand. When you were thinking of that 
you were already in partnership with Mr.— with this man, 
were you not? 

13S A. Not after Dewey died. 

Q. You were alone for a while? 

A. Yes, sir. 

Q. For how long, about? 

A. Until Workmen's Compensation expired. 

Q. Give me the approximate months or days or weeks. 

A. Mr. Dewey died about the middle of May, May 15 or 
20. And Mr. Dewey and myself had employed Ernest Bache. 
He was working for us under Workmen's Compensation in¬ 
surance and that didn't expire until the 7th or 10th of October. 
Q. And Mr. Bache died in May before that? 

A. Dewey died in May. 

Q. Dewey died in May? 

A. Yes, in May. 

Q. You went from May to October? 

A. From May to October 1, I formed a partnership agree¬ 
ment to be in effect before Workmen’s Compensation expired. 
Workmen's Compensation insurance didn’t expire before the 
7th or 10th of October. And then I taken—before that would 
be in effect, I taken Ernest Bache and another fellow named 
Gene Nichols that had been recommended to me by a fellow 
that used to work for Dewey there many years ago, so I guess 
in 1930 or ’32, something like that, he recommended Gene 
Nichols to me, who was his relation through marriage. I 
formed a partnership. 

157 Q. You didn’t—you and Mr. Crymes and Mr. Dulin 
didn’t file a partnership income tax return, did you? 

A. Not as I know of. 

Q. When you figured up—you said you didn’t make enough 
on your own, counting just the money you got? 
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A. No, I didn’t average more than- 

Q. You didn’t file a return. Did you come under the exemp¬ 
tions? Do you understand me? 

A. Yes. There was three of us to get money out of the small 
business of 40 cars. 

Q. Did you file an income tax return? Didn’t you yourself 
for the money you got from the business? 

A. Yes, but I was exempt. I didn’t make enough to file an 
income tax. 

Q. You know you would save Workmen’s Compensation and 
Social Security if you had a partnership. Did you remember 
about the unemployment insurance of the District of 
Columbia? 

158 A. I didn’t have any. 

Q. You would save by that, wouldn’t you? 

A. No. 

Q. You had, a year before, unemployment insurance. How 
much did you have to pay on unemployment insurance? 

A. Mr. Morgan came there to work for me and came as a 
partner in the business, and I had been having to go to two 
doctors about my— 

Q. I don’t want a long answer. 

You. saved some money by not carrying unemployment 
insurance? 

A. If you -want to say that you can save on this side by pay¬ 
ing out on this side. 

Q. Didn’t the Compensation Board find you owed this man 
some money? 

A. Yes, but- 

Q. Quite a substantial sum, wasn’t it? 

Mr. Hudson. No, no. 

Mr. Brill. It was something. 

By Mr. Brill: 

Q. When Mr. Cardillo was questioning you, you said when 
Dulin came to work first he was a part-time worker? 

A. Yes. 

Q. And then his hours changed and he got more 
percentage? 
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159 A. He put in more partnership time. We never used 
the words “working for anybody/’ nor anything like 

that. . 

Q. And then he got a larger percentage? 

A. That’s right. 

Q. The more time he put in, the more percentage he 
received? 

A. That’s right, the more percentage he received. 

***** 

Redirect examination by Mr. Hudson : 

160 Q. Was your purpose in forming the partnership to 
to avoid the payment of Social Security taxes? 

A. No, sir. 

Q. Workmen’s compensation taxes? 

A. No, sir. I never gave that a thought. All my mind was 
on, three partners in the business, running a partnership 
business. 

Q. How much would it cost you to pay Social Security 
taxes and Workmen’s Compensation insurance on the two 
employees? 

A. Two and seven-tenths, but it used to be 3 percent on 
Workmen’s Compensation insurance and 1 percent on 

161 Social Security, and the employee would pay 1 percent. 
That would make me pay 4 percent if I employed help; 

3 percent on the Workmen’s Compensation when it first came 
about, up to some time ago it was 2.7, but 3 percent on Work¬ 
men’s Compensation and one on Social Security. 

***** 

163 Q. Did you ever talk to Mr. Blair /own here about 
how you could avoid the payment of taxes, Workmen’s 
Compensation? 

1 A. No, not about avoiding. About the partnership agree¬ 
ment. That is what I talked about when it first came up. Mr. 
Blair was studying law and wasn’t well up on law, and said, 
“I don’t know whether you can form a partnership agreement 
or not.” 

Q. Did you ask him if you could avoid payment- 

A. No, indeed. 
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Q. (Continuing) Of Workmen’s Compensation and Social 
Security by forming a partnership? 

A. No, sir. 

Q. You didn’t ask him that? 

A. No, I just asked could I form a partnership agree- 
164 ment. He said he didn’t know. Yes, he said, “I don’t 
think you can.” That was away back in 1937 when I 
asked him that. You have been drawing up my partnership 
agreements for two or three years. 

Q. Wait a minute. You did talk to Mr. Blair. When was 
that? 

A. I would say in 1937, about—well, we will say May, June. 
July—July or August, something like that, in 1937. 

Q. What was the subject of your conversation? 

A. I asked if I could form a partnership agreement, get two 
men. My other partner died in May and I was thinking 
about—I got a man working for me and carrying Workmen’s 
Compensation, all like that. I asked could I get two other 
fellows and form a partnership with three of us, and he said, “I 
don’t think you can.” So I came to you. 

Q. He said he didn’t think you could form a partnership? 

A. That is the way he talked. 

* * * # * 

Herbert Crymes testified as follows: 

Direct examination by Mr. Hudson : 

166 Q. What is you full name, please? 

A. Herbert Crymes. 

Q. Herbert, did you sign a partnership agreement with Mr. 
Davison and Mr. Dulin? 

A. Yes, sir. 

The Deputy Commissioner. Speak up louder, please, so 
that we can hear you. 

By Mr. Hudson: 

Q. What is you address? 

A. 1116 Fifth Street Northwest. 

Q. You signed a partnership agreement in March of 1939 
with Mr. Dulin and Mr. Davison? 

A. Yes, sir. 
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Q. And you became a partner in the business? 

A. Yes, sir. 

Q. Were you present when it was first brought down to the 
lot? 

A. Yes, sir. I was there. 

Q. Was Mr. Dulin there? 

A. Yes. 

Q. Did he read it? 

A. Yes, sure. 

* * # * * 

169 Q. Where are you working now? 

A. I am working at same parking lot. 

Q. Are you a partner there? 

A. No, sir. 

Q. What do you do? Are you an employee? 

A. Employee now. 

Q. Who owns the lot now? 

A. Mr. Duffy. 

Q. Are you making as much as an employee? 

A. Eighteen. 

* * # * * 

172 Q. What time was that? 

A. 9:00, 9:30 in the morning. And I thumped Frank 
on the back—he’s the janitor—and I said, “Look. I told him 
to sit in the shade.” And he was sitting on the other side. I 
said, “With all that shade over there, look where he is sitting.” 

Q. Where was he sitting? 

A. On the south side of the yard. The sun was coming down 
through the trees on his shoulders. I told him, why didn’t he 
go over—why didn’t he go over on the other side? And he 
came back and I said, “Dulin, you can’t work,” and he came 
back and sat around. And I was going to get lunch while you 
are here. And when I came back he went home, I guess 2:00 or 
2:30, and didn’t show up no more. I was still working. He 
didn’t show up. Finally his wife, she came over and told me she 
didn’t think he would be back. She was going to get Mr. 
Davison. That was about 3:00 or something like that. 

Q. How much work did he do that morning? 

A. He didn’t do so very much. The first part of the morning 
he run'a few cars. I just kept after him, wouldn’t let him. 


57 

Some cars he would get in and just sit. I would have to make 
him get out. 

Q. You think he ran about eight or ten cars? 

A. He ran about eight or ten cars. 

Q. In the morning? 

A. Yes. 

***** 

181 Q. You called him “Mr. Davison”? 

A. Yes. 

Q. What did you call Mr. Dulin? 

A. What everybody else called him. 

Q. Dulin? 

A. Yes. 

Q. Did you ever call Mr. Davison “Davison” or “Robert?” 
Mr. Hudson. I object. 

By Mr. Brill: 

182 Q. Did you consider him your equal partner? 

A. Sure. He had told us to call him that. 

Q. He did? 

A. Yes. 

***** 

185 Q. * * * Suppose you wanted to take a day off, 
how would you arrange that? Tell us about. 

A. I would tell them I want to take a day off, and Mr. 
Davison would come up and work, and what come in they 
divided and I don’t get nothing. 

Q. You don’t get anything for the day’s work, the day’s 
receipts? 

A. I don’t get nothing. 

****•' 

186 Q. Did there come a time when you put a fence up on 
the parking lot? 

A. Yes. 

Q. Who helped build the fence? 

A. I helped build the fence. 

Q. Who told you to do that? 

A. Mr. Davison asked if we think that fence would last any 
longer, and we say we didn’t know, been there so long. He say, 
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“Well, why don’t we come down on the holiday and fix it?” 
And I said I didn’t care. He asked Dulin and he didn’t care. 
So we came down there and Davison bought the material. 

Q. You and Dulin put it up? 

A. Put it up. We got paid for it. 

* * * * * 

188 Q. How much were you paid for putting up the fence 
on that parking lot? 

A. Two dollars. I will say three dollars. 

Q. Two or three dollars? 

A. Yes, two or three dollars. 

Q. Did you each get that? 

A. Yes, sir. 

Q. You got that much money for putting up the 
fence? 

189 A. Yes, sir. 

Q. With whom did you make arrangements for the 
amount of money to be paid for that? 

A. He just—Mr. Davison said, “If you want to help me put 
the fence up without getting anybody else there, I will pay you 
all.” I said “It is a holiday, ain’t doing nothing. I don’t 
mind.” He bought the boards and things and Dulin and I 
came down. 

Q. Did you ask to be paid for it? 

A. No, sir. 

Q. Did he simply say, “I will pay you for it?” 

A. He offered to give us money. We was going to do it for 
nothing, but he said, “I will pay you, I would have to pay 
somebody else.” 

Raymond F. Belair testified as follows: 

190 By the Deputy Commissioner: 

Q. Mr. Belair, you are a Claims Examiner in the of¬ 
fice of the Deputy Commissioner, are you not? 

A. Yes, sir. 

191 Q. Do you know Robert S. Davison, the alleged em¬ 
ployer in this case of Dulin against Davison? 

A. He is the proprietor of the parking lot where I keep my 
car. ' 

Q. Have you parked your car on that lot for some time? 
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A. For the past five years, yes. 

Q. Do you recall having any conversation with Mr. Davison, 
or do you recall Mr. Davison ever speaking to you about com¬ 
pensation insurance? 

A. Sometime in the early part of 1937 there were some things 
said between Mr. Davison and myself regarding that matter. 

Q. What was the substance of that conversation? 

A. Mr. Davison complained that in the conduct of his busi¬ 
ness he found it very expensive to operate and those expenses 
included among other things having to pay Workmen’s Com¬ 
pensation, and he asked if I knew of any way that he could get 
out of the compensation payments. In other words, if I knew 
of any—could suggest any way by which he could be permitted 
to operate without carrying Workmen’s compensation. And I 
told him—he told me if I could give him the information that 
he would permit me to park my car in his lot free of charge as 
long as he had anything to do with the operation of that 
business. 

192 In reply I informed Mr. Davison I did not know of 
any such way and I thought no more about it and did 
not consider the matter seriously. 

# * # _ # # 

Robert S. Davison, the claimant, was recalled as a witness 
and testified further as follows: 

* * * * * 

195 A. And I asked, said, “Mr. Dewey is dead and is there 
any way I could form a partnership agreement amongst 
two other fellows and myself, two others, make a partnership 
agreement of three, and I won’t employ any more help? Don’t 
want to employ any more help.” Mr. Blair—going back so far, 
of course I am thinking quite clear the way it is, and I think Mr. 
Blair said to me, “If you did form that partnership agreement 
I can’t tell you whether you can or not, but if you did you 
wouldn’t have to pay Workmen’s Compensation or Social Se¬ 
curity.” I said, “No, I wouldn’t have to pay Workmen’s Com¬ 
pensation and Social Security, but Workmen’s Compensation 
and Social Security would not offset the money it would take 
to have the partnership and give them more money, letting 
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them take more partnership money out of the business 
and paying Social Security insurance and Workmen’s 
Compensation.” 

Q. Did you say anything to Mr. Blair about your opinion of 
why you had to pay Workmen’s Compensation? 

A. No, sir. 

***** 

199 Claimant’s Exhibit 1 

HEALTH DEPT., D. C. 

Certificate of Death 

Dist. No. 58 Class No. 191 

No. of Record 412130 


1 1. Place of death: No. 824 Eighth Street, NW. Section. 
Name of Hospital_ Duration of Residence therein_ 

2. Full name: Grover B. Dulin, Social Security No. 

***** 

8. Occupation of deceased: 

200 (a) Trade, profession, or particular kind of work: 

Parking attendant. 

***** 

• Medical certificate of Death 

16. Date of death (month, day, and year) July 30, 1940. 

17. I hereby certify that I attended deceased from. 

19...., to.,19_, that I last saw h.. alive on 

..,19-, and that death occurred on the date stated 

above, at.m. The cause of death* was as follows: 

Thermic fever.(duration)_yrs.mos.ds. 

Contributory.'.. (Secondary). 

21 .(duration)_yrs_mos.ds. 

18. Where was disease contracted if not at place of 

death?. 

Name of operation. Date. 

i Was there an autopsy?. Autopsy. 

What laboratory test confirmed diagnosis?. 


(Signed) 

(Address) 


A. Magruder McDonald. 

Coroner. 
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Employer’s Exhibit 6 
Partnership Agreement 

This indenture made this 19th day of June 1939, between 
i Robert S. Davison, party of the first part, Herbert Crymes, 
party of the second part, and Grover Dulin, party of the third 
part, all of Washington, D. C., witnesseth as follows: 

1. The partnership heretofore existing between the parties 
hereto under the name Eighth and Eye Streets NW. Parking 
Lot, is hereby, by mutual consent, dissolved and terminated 

i and the articles of agreement are revoked and cancelled and are 
! in no wise further binding or of effect. 

2. The said parties hereto agree and bind themselves to and 
do hereby create and establish a partnership between them¬ 
selves and will become and remain partners hereunder in a 
business to be known as the Eighth and Eye Streets NW. Park¬ 
ing Lot for the term of ten (10) years from the date of these 
presents if all of them shall so long live, under the terms and 
conditions hereinafter set forth: 

3. The partner^shall terminate at any time from the date of 
these presents if any partner shall desire such termination and 
of such desire shall give not less than seven (7) days previous 
notice in writing to the others of them. 

4. The firm of the partnership shall be known as 8th 
215 and Eye Streets NW. Parking Lot. 

5. The business of the partnership shall be carried on 
at 8th and Eye Streets NW., Washington, D. C., or at such other 
place or places as the partners shall hereafter determine. 

6. All parties of this agreement will at all times diligently 
employ themseves in the business of the partnership and carry 
on the same for the greatest advantage except party of the third 
part who will employ himself at least five (5) hours per day, 6ix 
(6) days per week. 

7. No partner shall either directly or indirectly engage in 
any business except the business of the partnership and upon 

I due account thereof except party of the third part. 

8. The capital of the partnership shall consist of all assets^ 
and liabilities now the property of the party of the first part 
individually trading as 8th and Eye Streets NW. Parking Lot. 
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The ownership of respective interests in the partnership shall 
be upon the following basis: party of the first part, sixty-six 
per cent (66%); party of the second part, twenty-one per cent 
(21%); party of third part, thirteen per cent (13%), provided, 
however, that should the partnership be terminated in accord¬ 
ance with the provision of Paragraph 2, prior to the expiration 
of ten (10) calendar years from the date of this agreement, the 
interests of all parties of this agreement in the partnership assets 
including the lease on the property, 8th and Eye Streets 

216 NW., shall and will revert to said party of the first part. 

9. The normal running expenses of the business, including 
the rent of the building and property where the said business 
shall be carried on, and the costs of repairs and alterations and 
all rates, taxes, payments for insurance, and other outgoings 
whatsoever in respect of the same, and the wages of all persons 
employed in the said business shall be paid out of the share of 
the party of the first part. Any losses incurred by the business 
shall be borne by the partners individually in the same propor¬ 
tion as their interest in the business as set out in Paragraph 8. 

10. If either partner shall buy any goods or articles exceeding 
the value of fifty dollars ($50.00) without the previous consent 
in writing of the others, such other partners shall have the 
option either to take such goods or articles on account of the 
partnership, or to let the same remain the separate property 

. of the partner who shall have so bought the same. 

11. Neither partner shall, without the previous consent in 
writing of others, enter into any bond, or become bail or se¬ 
curity for any person, or do, or willingly suffer to be done, any¬ 
thing whereby the capital or property of the partnership may 

be attached or taken in execution. 

217 12. Each partner shall punctually pay his separate 
debts, and indemnify the other partners, and the capital 

and property of the partnership, against the same and all ex¬ 
penses on account thereof. 

13. Books of account shall be kept by the partners, and 
proper entries made therein of all the sales, purchases, receipts, 
payments, engagements, transactions and property of the part¬ 
nership; and the said books of account, and all securities, papers 
and writing of the partnership, shall be kept at the place of 


business at 8th and Eye Streets NW., Washington, D. C., or 
in such other place where the business shall be carried on, and 
each partner shall have free access at all times to examine and 
copy out the same. 

14. Within one (1) week after the expiration of the part¬ 
nership, otherwise than by the death of any partner, a general 
account shall be taken by the partners of all the capital, prop¬ 
erty, engagements, and liabilities of the partnership and 
immediately after such last-mentioned account shall have been 
so taken and settled, the partners shall forthwith make due 
provision for the payment of the debts and meeting all other 
liabilities of the partnership, and subject thereto, all the prop¬ 
erty of the partnership shall be divided between the partners 

in pro rata shares as set forth in Paragraph 7, and such 
218 instruments in writing shall be executed by the part¬ 
ners respectively for facilitating the getting in of the 
debts due to the partnership, for vesting the whole right in the 
said respective shares of the property in the partner to whom 
the same shall respectively upon such division belong and for 
releasing to each other all claims on account of the partnership, 
and otherwise, as are usual in cases of the like nature. 

15. This agreement made in triplicate. 

Witness our hands and seals this 19th day of June 1939. 
Witness: 


. as to (Signed) Robt. S. Davison, 

Party of the First Part. 

. as to (Signed) Herbert Grymes, 

Party of the Second Part. 

...as to (Signed) Grover Dulin, 

Party of the Third Part. 

My Partnership Agreement: 

(Signed) Grover Dulin. 
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